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Cooperative Alliance for Seacoast Transportation

COAST DBE PROGRAM
POLICY STATEMENT

Section 26.1, 26.23 Objectives/Policy Statement

The Cooperative Alliance for Seacoast Transportation (COAST) has established a Disadvantaged
Business Enterprise (DBE) program in accordance with regulations of the U.S. Department of
Transportation (DOT), 49 CFR Part 26. COAST has received Federal financial assistance from the
Department of Transportation and, as a condition of receiving this assistance, COAST has signed an
assurance that it will comply with 49 CFR Part 26.

It is the policy of COAST to ensure that DBEs are defined in Part 26, have an equal opportunity to
receive and participate in DOT-assisted contracts. It is also our policy:

1) To ensure nondiscrimination in the award and administration of DOT-assisted contracts;

2) To create a level playing field on which DBEs can compete fairly for DOT-assisted contracts;

3) To ensure that the DBE Program is narrowly tailored in accordance with applicable law;

4) To ensure that only firms that fully meet the eligibility standards of 49 CFR Part 26 are permitted
to participate as DBEs;

5) To help remove barriers to the participation of DBEs in DOT-assisted contracts; and

6) To assist the development of firms that can compete successfully in the marketplace outside the
DBE Program.

The Director of HR & Compliance has been delegated as the DBE Liaison Officer (DBELO) and is
responsible for implementing all aspects of the DBE program. Implementation of the DBE program is
accorded the same priority as compliance with all other legal obligations incurred by COAST in its
financial assistance agreements with the Department of Transportation. COAST has disseminated this
policy statement to the Board of Directors and all of the components of our organization. We have
distributed this statement to DBE and non-DBE business communities that perform work for us on DOT-
assisted contracts. COAST’s DBE Program will be sent to all requesting agencies or individuals and is
made avallablé—\ n\QOAST S W "’i"fé}xt www.coastbus.org.
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SUBPART A - GENERAL REQUIREMENTS

Section 26.1, 26.23 Objectives

The objectives are found in the policy statement on the first page of this program.

Section 26.3 Applicability

COAST is the recipient of federal transit funds authorized under the Moving Ahead for Progress in the
21st Century Act (P.L. 112-141), (“MAP-21"), authorized by the President in 2012 and implemented by
the U.S. Department of Transportation (“USDOT”) regulations appearing at 49 Code of Federal
Regulations (“CFR”), Part 26.

Section 26.5 Definitions

COAST will adopt the definitions contained in Section 26.5 of Part 26 for this program.

Section 26.7 Non-discrimination Requirements

COAST will never exclude any person from participation in, deny any person the benefits of, or otherwise
discriminate against anyone in connection with the award and performance of any contract covered by 49
CFR Part 26 on the basis of race, color, sex, or national origin.

In administering its DBE program, COAST will not, directly or through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating or substantially
impairing accomplishment of the objectives of the DBE program with respect to individuals of a
particular race, color, sex, or national origin.

Section 26.11 Record Keeping Requirements

Uniform Report of DBE Awards or Commitments and Payments: 26.11(a)

COAST will report DBE participation to the relevant operating administration [FTA] using the Uniform
Report of DBE Awards or Commitments and Payments, found in Appendix B to the DBE regulation.
Uniform Reports are due to FTA on June 1 (for the period of October 1 through March 31) and December
1 (for the period of April 1 through September 30).



Bidders List: 26.11(c)

COAST will create a bidders list, consisting of information about all DBE and non-DBE firms that bid or
guote on DOT-assisted contracts. The purpose of this requirement is to allow the use of the bidders list
approach to calculating overall goals. The bidder list will include the name, address, DBE/non-DBE
status, age, and annual gross receipts of firms.

COAST will collect this information in the following way: a contract clause requiring prime bidders to
report the names and addresses, and possibly other information, of all firms who quote to them on
subcontracts; or, a notice in all solicitations, and otherwise widely disseminated, requesting firms quoting
on subcontracts to report information directly to the recipient.

Section 26.13 Assurances

COAST has signed the following assurances, applicable to all DOT-assisted contracts and their
administration:

Federal Financial Assistance Agreement Assurance: 26.13(a)

COAST shall not discriminate on the basis of race, color, national origin, or sex in the award and
performance of any DOT assisted contract or in the administration of its DBE Program or the
requirements of 49 CFR Part 26. The recipient shall take all necessary and reasonable steps under 49
CFR Part 26 to ensure nondiscrimination in the award and administration of DOT-assisted contracts.
The recipient’s DBE Program, as required by 49 CFR Part 26 and as approved by DOT, is
incorporated by reference in this agreement. Implementation of this program is a legal obligation and
failure to carry out its terms shall be treated as a violation of this agreement. Upon notification to
COAST of its failure to carry out its approved program, the Department may impose sanctions as
provided for under Part 26 and may, in appropriate cases, refer the matter for enforcement under 18
U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq.).

This language will appear in financial assistance agreements with sub-recipients.

Contract Assurance: 26.13b

COAST will ensure that the following clause is placed in every DOT-assisted contract and subcontract:

The contractor, sub-recipient, or subcontractor shall not discriminate on the basis of race, color,
national origin, or sex in the performance of this contract. The contractor shall carry out applicable
requirements of 49 CFR Part 26 in the award and administration of DOT assisted contracts. Failure
by the contractor to carry out these requirements is a material breach of this contract, which may
result in the termination of this contract or such other remedy as the recipient deems appropriate.



SUBPART B - ADMINISTATIVE REQUIREMENTS

Section 26.21 DBE Program Updates

Since COAST has received a grant of $250,000 or more in FTA planning capital and/or operating
assistance in a federal fiscal year, we will continue to carry out this program until all funds from DOT
financial assistance have been expended. We will provide updates to DOT representing significant
changes in the program.

Section 26.25 DBE Liaison Officer (DBELO)
We have designated the following individual as our DBE Liaison Officer:

Director of HR & Compliance
42 Sumner Drive

Dover, NH 03820

(603) 743-5777
info@coastbus.org

In that capacity, the DBELO is responsible for implementing all aspects of the DBE program and
ensuring that COAST complies with all provisions of 49 CFR Part 26. The DBELO has direct,
independent access to the Executive Director concerning DBE program matters. An organization chart
displaying the DBELQ’s position in the organization is found in Attachment A to this program.

The DBELO is responsible for developing, implementing and monitoring the DBE program, in
coordination with other appropriate officials. The duties and responsibilities include the following:

1) Gathers and reports statistical data and other information as required by DOT.

2) Reviews third party contracts and purchase requisitions for compliance with this program.

3) Works with all departments to set overall annual goals.

4) Ensures that bid notices and requests for proposals are available to DBES in a timely manner.

5) Identifies contracts and procurements so that DBE goals are included in solicitations (both race
neutral methods and contract specific goals attainment) and identifies ways to improve progress.

6) Analyzes COAST’s progress toward attainment and identifies ways to improve progress.

7) Participates in pre-bid meetings.

8) Advises the Executive Director/governing body on DBE matters and achievement.

9) Provides DBEs with information and assistance in preparing bids, obtaining bonding and
insurance.

10) Plans and participates in DBE training seminars.

11) Acts as liaison to the Uniform Certification Process in New Hampshire.

12) Provides outreach to DBEs and community organizations to advise them of opportunities.



Section 26.27 DBE Financial Institutions

It is the policy of COAST to investigate the full extent of services offered by financial institutions owned
and controlled by socially and economically disadvantaged individuals in the community, to make
reasonable efforts to use these institutions, and to encourage prime contractors on DOT-assisted contract
to make use of these institutions. The NHDOT Unified DBE Directory will contain names of any such
known financial institutions.

Section 26.29 Prompt Payment Mechanisms

Prompt Payment: 26.29(a)

COAST will include the following clause in each DOT-assisted prime contract:

The prime contractor agrees to pay each subcontractor under this prime contract for satisfactory
performance of its contract no later than thirty (30) days from the receipt of each payment the prime
contract receives from COAST. Any delay or postponement of payment from the above referenced
time frame may occur only for good cause following written approval of COAST. This clause applies
to both DBE and non-DBE subcontracts.

Retainage: 26.29(b)

The prime contractor agrees to return retainage payments to each subcontractor within thirty (30)
days after the subcontractors work is satisfactorily completed. Any delay or postponement of
payment from the above referenced time frame may occur only for good cause following written
approval of COAST. This clause applies to both DBE and non-DBE subcontracts.

Monitoring and Enforcement: 26.29(d)

COAST will require prime contractors to maintain records and documents of payments to DBEs for three
years following the performance of the contract. These records will be made available for inspection
upon request by any authorized representative of COAST or DOT. This reporting requirement also
extends to any certified DBE subcontractor.

Interim audits of contract payments to DBEs may be performed. The audit will review payments to DBE
subcontractors to ensure that the actual amount paid to DBE subcontractors equals or exceeds the dollar
amounts stated in the schedule of DBE participation, is made promptly and return of retainage is in fact
occurring.

COAST will include the following clause in each DOT-assisted prime contract:
The prime contractor will ensure that subcontractors are promptly paid for the work they have

performed or it will not be reimbursed for work performed by subcontractors until or unless prompt
payments in fact occur.



Disputes regarding payment for goods and/or services shall, to the extent reasonably feasible, be resolved
through good faith negotiations between the parties. COAST shall make every effort to limit the
negotiating period for a time not to exceed thirty (30) days. Failure to come to a negotiated settlement
will allow the aggrieved party to seek recourse in the NH courts of law.

Section 26.31 Directory

COAST, under the State of New Hampshire’s Uniform Certification Process, utilizes the NHDOT’s
Unified DBE Directory, identifying all firms eligible to participate as DBEs. The directory lists the firms’
names, addresses, phone numbers, date of the most recent certification, and the type(s) of work the firm
has been certified to perform as a DBE. The NHDOT maintains and updates the directory monthly.

The NHDOT makes the Directory available at the NHDOT website at,

http://www.nh.gov/dot/org/administration/ofc/documents/CompleteDBEDirectory.pdf

The Directory may also be requested directly from NHDOT by calling their DBELO at (603) 271-6612,
or by calling COAST’s DBELO at (603) 743-5777.

Section 26.33 Overconcentration

COAST has not identified that overconcentration exists in the types of work that DBEs perform. COAST
will re-evaluate for overconcentration prior to setting the organization’s overall goal.

Section 26.35 Business Development Programs

COAST has not established a business development program. COAST will re-evaluate the need for such
a program prior to setting the organization’s overall goal.

Section 26.37 Monitoring and Enforcement Mechanisms

COAST will take the following monitoring and enforcement mechanisms to ensure compliance with 49
CFR Part 26.

1) COAST will bring to the attention of the Department of Transportation any false, fraudulent, or
dishonest conduct in connection with the program, so that DOT can take the steps (e.g., referral to
the Department of Justice for criminal prosecution, referral to the DOT Inspector General, action
under suspension and debarment or Program Fraud and Civil Penalties rules) provided in 26.109.

2) COAST will consider similar action under our own legal authorities, including responsibility
determinations in future contracts and termination of the contract or such other remedy as
COAST deems appropriate.



3) COAST will also provide a monitoring and enforcement mechanism to verify that work
committed to DBEs at contract award is actually performed by the DBEs. This will be
accomplished by regular monitoring of DBE participation on the project site by the Contract
Administrator and field visits conducted by the DBELO to inspect the participation of DBEs to
fulfill DBE participation requirements on projects with contract goals. Interviews will be
conducted with supervisors and employees of prime contractor and subcontractors. Written
certification that the Contract Administrator and DBELO have reviewed contracting records and
monitored work sites on which DBEs are performing will occur for each contract/project on
which DBEs are participating.

4) COAST will keep a running tally of actual payments to DBE firms for work committed to them at
the time of contract award.

Section 26.39 Small Business Participation
Definitions
A small business, as defined by Section 3 of the Small Business Act (13 CFR Part 121) is one that:

o Isindependently owned and operated;
e Isorganized for profit; and
e Isnot dominant in its field.

DBE firms are small businesses:
e That are at least 51 percent owned by one or more individuals who are both socially and
economically disadvantaged;
¢ Whose management and daily business operations are controlled by one or more of the socially
and economically disadvantaged individuals who own it; and
e Who have been certified as a DBE.

Purpose

COAST seeks to implement a small business element into its current DBE policy in accordance with
applicable law. COAST is including this element to facilitate competition by, and expand opportunities
for, small businesses. A yearly assessment of contracts, by the DBELO and Executive Director, will be
undertaken in order to establish the basis for which COAST will ensure it provides a reasonable number
of prime contracts available for small businesses.

Implementation Methods and Strategies

COAST is committed to taking all reasonable steps to eliminate obstacles to small businesses that may
preclude their participation in procurements as prime contractors or subcontractors. COAST has always
met its DBE goals without having to set race-conscious goals. As such there will be no race-neutral small
business set-asides for prime contracts below a certain value. COAST will meet its objectives using a
combination of the following methods and strategies:



1. Unbundling: COAST, where feasible, may “unbundle” projects or separate large contracts
into smaller contracts which may be more suitable for small business participation. COAST
will conduct contract reviews on each FTA-assisted contract to determine whether portions of
the project could be “unbundled” or bid separately. This determination will be made based
on the estimated availability of small businesses ready, willing and able to provide specific
scopes of work and will consider any economic or administrative burdens which may be
associated with unbundling. Similarly, COAST will encourage its prime contractors or prime
consultants to unbundle contracts or prime consultants in identifying portions of work which
may be unbundled and performed by small businesses.

2. Outreach and technical assistance: COAST staff participates in business outreach sessions
conducted by local municipalities, non-profit agencies and chambers of commerce, which are
designed to introduce small and minority-owned businesses to COAST. Additionally,
COAST will advertise contract opportunities through various outlets, including local
newspapers, minority-based publications and trade publications as well as on its website.

In each FTA-assisted contract, the DBELO will document the method in which the small business
element will be implemented (i.e. unbundling and/or outreach) and the process by which those methods
were considered.

Size Standards

SBA has established size standards for all for-profit economic activities as they are described under the
North American Industry Classification System (NAICS) Identifying Industry Codes. Size standards are
critical in the government-contracting process because they ensure a “level playing field” for competition
among small businesses of varying sizes. COAST will adopt the SBA size standards.

Implementation Schedule

Given the nature and scope of COAST’s historical contracting opportunities, meeting the new
requirements of the Small Business Participation element of the DBE program can be immediately
implemented upon FTA’s approval.

SUBPART C - GOALS, GOOD FAITH EFFORTS, AND COUNTING
Section 26.43 Set-asides or Quotas

COAST does not use set-asides or quotas in any way in the administration of this DBE program.



Section 26.45 Overall Goals

In accordance with Section 26.45, COAST will submit its triennial overall DBE goal to the FTA on
August 1 of the year specified by FTA (2013, 2016, 2019...).

COAST will also request use of project-specific DBE goals as appropriate, and/or will establish project-
specific DBE goals as directed by FTA.

The process generally used by COAST to establish overall DBE goals is as follows:

Step 1

The NHDOT’s Uniform DBE Directory is used to determine the number of DBE's in our market. We
will also use the most currently available Census Bureau County Business Patters (CBP) database to
determine the number of businesses available in our market that perform work in the same SIC code. The
number of DBEs will be divided by the number of all businesses to obtain a base figure for the relative
availability of DBE's in our market.

Step 2
After the base figure is calculated, the following evidence will be considered to adjust the base figure.

A list will be compiled of FTA-funded contracts awarded by COAST during the preceding period through
the bidding process. The dollar amount of awards to DBE prime contractors through normal competitive
procurements will be divided by the amount of total federal dollars awarded to determine an overall
percentage of DBE prime contractor participation.

No Disparity Studies have been performed, or are known to have been performed, at either the county of
Rockingham or Strafford or through the state of New Hampshire.

Before establishing the overall goal each period, COAST will consult with NHDOT, statewide, regional
and local Chambers of Commerce, local economic development organizations and small business
development agencies, not excluding the opportunity to meet with others, to obtain information
concerning the availability of disadvantaged and non-disadvantaged businesses, the effects of
discrimination on opportunities for DBEs, and COAST’s efforts to establish a level playing field for the
participation of DBEs.

Following this consultation, COAST will publish a notice of the proposed overall goals, informing the
public that the proposed goal and its rationale are available for inspection during normal business hours at
COAST’s office (42 Sumner Drive, Dover, NH) for 30 days following the date of the notice, and
informing the public that COAST and DOT will accept comments on the goals for 45 days from the date
of the notice. This notice will be advertised in the regional newspaper of largest circulation, Foster’s
Daily Democrat, as well as on COAST’s website. Additionally, it will be distributed to the New
Hampshire Transit Association, local and regional Chambers of Commerce and the NHDOT Office of
Federal Compliance for publication and distribution. Normally, COAST will issue this notice by June 1
of each year in which its triennial overall DBE goal is due. The notice will include the addresses to which
comments may be sent and addresses where the proposed goal and its rationale may be reviewed.



COAST’s overall goal submission to DOT will include: the goal (including the breakout of estimated
race-neutral and race-conscious participation, as appropriate); a copy of the methodology/worksheets used
to develop the goal; a summary of information and comments received during this public participation
process and COAST’s responses; and proof of publication of the goal in media outlets listed above.

COAST will begin using its overall goal on October 1 of the specified year, unless it has received other
instructions from DOT. If COAST establishes a goal on a project basis, it will begin using its goal by the
time of the first solicitation for a DOT-assisted contract for the project. COAST’s goal will remain
effective for the duration of the three-year period established and approved by FTA.

Section 26.47 Goal Setting and Accountability

If the awards and commitments shown on COAST’s Uniform Report of Awards or Commitments and
Payments at the end of any fiscal year are less than the overall applicable to that fiscal year, COAST will:

1) Analyze in detail the reason for the difference between the overall goal and the actual
awards/commitments;

2) Establish specific steps and milestones to correct the problems identified in the analysis; and

3) Maintain information/records regarding the analysis and efforts made.

Section 26.49 Transit Vehicle Manufacturers Goals

COAST will require each transit vehicle manufacturer (TVM), as a condition of being authorized to bid
or propose on FTA-assisted transit vehicle procurements, to certify that it has complied with the
requirements of this section. Alternatively, COAST may, at its discretion and with FTA approval,
establish project-specific goals for DBE participation in the procurement of transit vehicles in lieu of the
TVM complying with this element of the program.

Section 26.51 Meeting Overall Goals/Contract Goals

COAST will meet the maximum feasible portion of its overall goals using race-neutral means of
facilitating DBE participation. In order to do so, COAST will:

1) Arrange solicitations, times for the presentation of bids, quantities, specifications, and delivery
schedules in ways that facilitate participation by DBEs and other small businesses and by making
contracts more accessible to small businesses;

2) Provide assistance in overcoming limitations such as inability to obtain bonding or financing
(e.g., by such means as simplifying the bonding process, reducing bonding requirements,
eliminating the impact of surety costs from bids, and providing services to help DBEs, and other
small businesses, obtain bonding and financing);

3) Provide technical assistance and other services;
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4) Carry out information and communications programs on contracting procedures and specific
contract opportunities (e.g., ensuring the inclusion of DBEs, and other small businesses, on
recipient mailing lists for bidders; ensuring the dissemination to bidders on prime contracts of
lists of potential subcontractors; provision of information in languages other than English, where
appropriate); and

5) Ensure distribution of the NHDOT Uniform DBE directory, through print and electronic means,
to the widest feasible universe of potential prime contractors.

COAST will use contract goals to meet any portion of the overall goal COAST does not project being
able to meet using race-neutral means. Contract goals are established so that, over the period to which the
overall goal applies, they will cumulatively result in meeting any portion of our overall goal that is not
projected to be met through the use of race-neutral means.

COAST will establish contract goals only on those DOT-assisted contracts that have subcontracting
possibilities. COAST need not establish a contract goal on every such contract, and the size of contract
goals will be adapted to the circumstances of each such contract (e.g., type and location of work,
availability of DBEs to perform the particular type of work.)

COAST will express contract goals as a percentage of the Federal share of a DOT-assisted contract.

Section 26.53 Good Faith Efforts Procedures

Award of Contracts with a DBE Contract Goal: 26.53(a)

In those instances where a contract-specific DBE goal is included in a procurement/solicitation, COAST
will not award the contract to a bidder who does not either: (1) meet the contract goal with verified,
countable DBE participation; or (2) document it has made adequate good faith efforts to meet the DBE
contract goal, even though it was unable to do so. It is the obligation of the bidder to demonstrate it has
made sufficient good faith efforts prior to submission of its bid.

Evaluation of Good Faith Efforts: 26.53(a) & (c)

The following personnel are responsible for determining whether a bidder/offeror who has not met the
contract goal has documented sufficient good faith efforts to be regarded as responsive.

Program Manager
The process used to determine whether good faith efforts have been made by a bidder are as follows:

1) Whether the contractor solicited, through all reasonable and available means, the interest of all
certified DBEs who have the capability to perform the work of the contract.

2) Whether the contractor solicited interest within sufficient time to allow the DBEs to respond and
if appropriate steps were taken to follow up with interested DBEs.

3) Whether the contractor negotiated in good faith with interested DBEs. Evidence of such
negotiations should include the names, addresses and telephone numbers of DBEs that were
considered; a description of the information provided regarding the plans and specifications for
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the work selected for subcontracting and evidence as to why additional agreements could not be
reached.

4) Whether the contractor effectively used the services of available minority/women community
organizations, contractors' groups and other organizations to provide assistance in the recruitment
and placement of DBEs.

5) Whether other bidders on the procurement met the DBE goal.

COAST will ensure that all information is complete and accurate and adequately documents the
bidder/offeror’s good faith efforts before it commits to the performance of the contract by the
bidder/offeror.

Information to be Submitted: 26.53(b)

COAST treats bidder/offerors’ compliance with the good faith efforts as a matter of responsiveness.

Each solicitation for which a contract goal has been established will require the bidders/offerors to submit
the following information:

1) The names and addresses of DBE firms that will participate in the contract;

2) A description of the work that each DBE will perform;

3) The dollar amount of the participation of each DBE firm participating;

4) Written and signed documentation of the bidder/offeror’s commitment to use a DBE
subcontractor whose participation it submits to meet a contract goal;

5) Written and signed confirmation from the DBE that it is participating in the contract as provided
in the prime contractors commitment; and

6) If the contract goal is not met, evidence of good faith efforts.

Administrative Reconsideration: 26.53(d)

Within five (5) days of being informed by COAST that it is not responsive because it has not documented
sufficient good faith efforts, a bidder/offeror may request administrative reconsideration. Bidder/offerors
should make this request in writing to the following reconsideration official: COAST Executive Director,
42 Sumner Drive, Dover, NH 03820, (603) 743-5777, info@coastbus.org. The reconsideration official
will not have played any role in the original determination that the bidder/offeror did not document
sufficient good faith efforts.

As part of this reconsideration, the bidder/offeror will have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate good faith
efforts to do so. The bidder/offeror will have the opportunity to meet in person with COAST’s
reconsideration official to discuss the issue of whether it met the goal or made adequate good faith efforts
to do so. COAST will send the bidder/offeror a written decision on reconsideration, explaining the basis
for finding that the bidder did or did not meet the goal or make adequate good faith efforts to do so. The
result of the reconsideration process is not administratively appealable to the Department of
Transportation.
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Good Faith Efforts when a DBE is Terminated/Replaced on a Contract with Contract Goals: 26.53(f)

COAST requires that prime contractors not terminate a DBE subcontractor listed on a bid/contract with a
DBE contract goal without its prior written consent. Prior written consent will only be provided where
there is “good cause” for termination of the DBE firm, as established by Section 26.53(f)(3) of the DBE
regulation.

Before transmitting to COAST its request to terminate, the prime contractor must give notice in writing to
the DBE of its intent to do so. A copy of this notice must be provided to COAST prior to consideration of
the request to terminate. The DBE will then have five (5) days to respond and advise COAST of why it
objects to the proposed termination. Note well: the five day period may be reduced if the matter is one of
public necessity (e.g., safety).

To the extent needed to meet the contract goal in those instances where “good cause” to terminate a
DBE’s contract exists, COAST will require the prime contractor to make good faith efforts to replace a
DBE that is terminated, or has otherwise failed to complete its work on a contract, with another certified
DBE. COAST will require the prime contractor to notify the DBE Liaison officer immediately of the
DBE’s inability or unwillingness to perform and provide reasonable documentation.

In this situation, COAST will require the prime contractor to obtain prior approval of the substitute DBE
from COAST, and to provide copies of new or amended subcontracts, or documentation of good faith
efforts.

If the contractor fails or refuses to comply in the time specified, COAST’s contracting office will issue an
order stopping all or part of payment/work until satisfactory action has been taken. If the contractor still
fails to comply, the contracting officer may issue a termination for default proceeding.

Sample Bid Specification:

The requirements of 49 CFR Part 26, Regulations of the U.S. Department of Transportation, apply to this
contract. It is COAST policy to practice nondiscrimination based on race, color, sex, or national origin in
the award or performance of this contract. All firms qualifying under this solicitation are encouraged to
submit bids/proposals. Award of this contract will be conditioned upon satisfying the requirements of
this bid specification. These requirements apply to all bidders/offerors, including those who qualify as a
DBE. A DBE contract goal of _ percent has been established for this contract. The bidder/offeror
shall make good faith efforts, as defined in Appendix A, 49 CFR Part 26 (Attachment 1), to meet the
contract goal for DBE participation in the performance of this contract.

The bidder/offeror will be required to submit the following information: (1) the names and addresses of
DBE firms that will participate in the contract; (2) a description of the work that each DBE firm will
perform; (3) the dollar amount of the participation of each DBE firm participating; (4) written
documentation of the bidder/offeror’s commitment to use a DBE subcontractor whose participation it
submits to meet the contract goal; (5) written confirmation from the DBE that it is participating in the
contract as provided in the commitment made under (4); and (6) if the contract goal is not met, evidence
of good faith efforts.
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Section 26.55 Counting DBE Participation

COAST will count DBE participation toward overall and contract goals as provided in 49 CFR 26.55.

The value of the work actually performed by the DBE is the only work counted toward the DBE goals.
COAST will count the entire amount of a construction contract that is performed by the DBE's own
forces. This includes the cost of supplies and materials purchased by the DBE for the work of the
contract. The entire amount of fees or commissions charged by the DBE firm for services rendered such
as professional, technical, consultant, or for providing bonds or insurance will be counted. DBE
achievement will only be counted toward the overall goal after the DBE has been paid.
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SUBPARTS D & E- CERTIFICATION

Section 26.81 Unified Certification Programs

COAST is the member of a Unified Certification Program (UCP) administered by the New Hampshire
Department of Transportation (NHDOT). The UCP will meet all of the requirements of this section.
COAST will use and count for DBE credit only those DBE firms certified by the NH UCP.

The NHDOT UCP Agreement is included as Attachment D to this program.
The NHDOT DBELO can be contacted at:

NHDOT DBE Coordinator
P.O. Box 483

7 Hazen Drive

Concord, NH 03302-0483
Phone: (603) 271-6612
Fax: (603) 271-8817

New Hampshire has a streamlined process for the certification of out-of-state DBE certified firms.
Inquiries can be made to the NHDOT DBELO to receive information regarding this process.

Any firm or complainant may appeal a NH UCP’s decision in a certification matter to DOT. Such
appeals may be sent to:

U.S. Department of Transportation

Office of Civil Rights Certification Appeals Branch
1200 New Jersey Ave. SE

West Building, 7th Floor

Washington, D.C. 20590

COAST will promptly implement any DOT certification appeal decisions affecting the eligibility of
DBEs for its DOT-assisted contracting.
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SUBPART F - COMPLIANCE AND ENFORCEMENT

Section 26.109 Information, Confidentiality, Cooperation

COAST will safeguard from disclosure to third parties any information that may reasonably be regarded
as confidential business information, consistent with Federal, state, and local law.

Notwithstanding any contrary provisions of state or local law, COAST will not release personal financial
information submitted in response to the personal net worth requirement to a third party (other than DOT)
without the written consent of the submitter.

Monitoring Payments to DBEs

COAST will require prime contractors to maintain records and documents of payments to DBEs for three
years following the performance of the contract. These records will be made available for inspection
upon request by any authorized representative of COAST or DOT. This reporting requirement also
extends to any certified DBE subcontractor.

COAST will perform interim audits of contract payments to DBEs. The audit will review payments to
DBE subcontractors to ensure that the actual amount paid to DBE subcontractors equals or exceeds the
dollar amounts stated in the schedule of DBE participation.

16



ATTACHMENTS

Attachment A: Organizational Chart

Attachment B: NHDOT Unified DBE Directory (a/o June 2016)
Attachment C: Good Faith Efforts Forms

Attachment D: NH Unified Certification Program Agreement

Attachment E: DBE Regulation, 49 CFR Part 26

17



Attachment A

Organizational Chart
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Attachment B

NHDOT Unified DBE Directory

http://www.nh.gov/dot/org/administration/ofc/documents/CompleteDBEDirectory.pdf
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Attachment C

Good Faith Efforts Forms
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[Forms 1 and 2 should be provided as part of the solicitation documents.]

FORM 1: DISADVANTAGED BUSINESS ENTERPRISE (DBE) UTILIZATION

The undersigned bidder/offeror has satisfied the requirements of the bid specification in the following
manner (please check the appropriate space):

The bidder/offeror is committed to a minimum of % DBE utilization on this contract.

The bidder/offeror (if unable to meet the DBE goal of %) is committed to a minimum of
% DBE utilization on this contract a submits documentation demonstrating good faith efforts.

Name of bidder/offeror’s firm:

State Registration No.

By

(Signature) (Title)

21



FORM 2: LETTER OF INTENT

Name of bidder/offeror’s firm:

Address:

City: State: Zip:

Name of DBE firm:

Address:

City: State: Zip:

Telephone:

Description of work to be performed by DBE firm:

The bidder/offeror is committed to utilizing the above-named DBE firm for the work described above.

The estimated dollar value of this work is $

Affirmation

The above-named DBE firm affirms that it will perform the portion of the contract for the estimated

dollar value as stated above.

By

(Signature) (Title)

If the bidder/offeror does not receive award of the prime contract, any and all representations in this

Letter of Intent and Affirmation shall be null and void.

(Submit this page for each DBE subcontractor.)
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Attachment D

NH Unified Certification Program Agreement
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DISADVANTAGED BUSINESS ENTERPRISE PROGRAM
Unified Certification Program Agreement

Reference: Subpart E of 49 CFR part 26, Participation by Disadvantaged Business Enterprises in
Department of Transportation Financial Assistance Programs.

Background: With the publication of DBE Program in the Federal Register on February g0
1929, The U.5 Department of Transportation (USDOT) established new standards for the
implementation of the Disadvantaged Enterprise Program. These new procedures required that

each State Highway Agency establish a Unified Certification Program (UCP) by March 4™
2002,

The establishment of & UCP will recognize current procedures as the “approved” standard
for DBE certification. As with past certification procedures, the UCP will not place undue
burden on the NHDOT or its operating administrations,

Intent: The intent of the UCP is to establish standard procedures and make certification decisions
on behalf of all USDOT recipients in the state with respect to the DBE program.

Terms: This agreement acknowledges the NHDOT's DBE Liaison Officer as the certifying
official for all DBE program applicants. In this capacity, the DBE Liaison Officer will make all
certification decisions on behalf of the NHDOT and its recipients and cooperate fully with
oversight, review, and monitoring activities of the same. Additionally, the NHDOT s DEE
Liaison Officer will ensure that all program recipients’ EEQ obligations are met,

In recognition of the Unified Certification Program, we, the signatories herein, dually agres to
the terms set forth by this agreement and the mutual objectives listed below:

1. ANl USDOT recipients will participate in the UCP.

*

2, The NHDOT DEE Liaison Officer shall manage the UCP and make all DBE certification
decisions on behalf of the NHDOT and its recipients.

3. All certifications shall be considered contract pre-certifications.

4. The UCP is not required to process an application for certification from a firm having its
principal place of business cutside the state, if the firm is not certified by the UCP in the
state which it maintains as the principal place of business.

5, The NHDOT DBEE Liaison Qfficer will maintain a unified DBE Directory for all firms
certified under the auspices of the UCP, to be posted and available to the public
electronically on the NHDOT website and in print.
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Title 49: Transportation

PART 26—PARTICIPATION BY DISADVANTAGED BUSINESS ENTERPRISES IN DEPARTMENT OF
TRANSPORTATION FINANCIAL ASSISTANCE PROGRAMS

Contents
Subpart A—General

§26.1
§26.3
§26.5
§26.7
§26.9
§26.11
§26.13
§26.15

What are the objectives of this part?

To whom does this part apply?

What do the terms used in this part mean?

What discriminatory actions are forbidden?

How does the Department issue guidance and interpretations under this part?
What records do recipients keep and report?
What assurances must recipients and contractors make?
How can recipients apply for exemptions or waivers?

Subpart B—Administrative Requirements for DBE Programs for Federally-Assisted Contracting

§26.21
§26.23
§26.25
§26.27
§26.29
§26.31
§26.33
§26.35
§26.37
§26.39

Who must have a DBE program?

What is the requirement for a policy statement?

What is the requirement for a liaison officer?

What efforts must recipients make concerning DBE financial institutions?

What prompt payment mechanisms must recipients have?

What information must you include in your DBE directory?

What steps must a recipient take to address overconcentration of DBEs in certain types of work?
What role do business development and mentor-protégé programs have in the DBE program?
What are a recipient's responsibilities for monitoring the performance of other program participants?
Fostering small business participation.

Subpart C—Goals, Good Faith Efforts, and Counting

§26.41
§26.43
§26.45
§26.47
§26.49
§26.51
§26.53
§26.55

What is the role of the statutory 10 percent goal in this program?

Can recipients use set-asides or quotas as part of this program?

How do recipients set overall goals?

Can recipients be penalized for failing to meet overall goals?

How are overall goals established for transit vehicle manufacturers?

What means do recipients use to meet overall goals?

What are the good faith efforts procedures recipients follow in situations where there are contract goals?
How is DBE participation counted toward goals?

Subpart D—Certification Standards

§26.61
§26.63
§26.65
§26.67
§26.69
§26.71
§26.73

How are burdens of proof allocated in the certification process?
What rules govern group membership determinations?

What rules govern business size determinations?

What rules determine social and economic disadvantage?
What rules govern determinations of ownership?

What rules govern determinations concerning control?

What are other rules affecting certification?

Subpart E—Certification Procedures

§26.81
§26.83
§26.85
§26.86
§26.87
§26.89
§26.91

What are the requirements for Unified Certification Programs?

What procedures do recipients follow in making certification decisions?

Interstate certification.

What rules govern recipients' denials of initial requests for certification?

What procedures does a recipient use to remove a DBE's eligibility?

What is the process for certification appeals to the Department of Transportation?
What actions do recipients take following DOT certification appeal decisions?

Subpart F—Compliance and Enforcement
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Subpart A—General

§26.1 What are the objectives of this part?
This part seeks to achieve several objectives:

(a) To ensure nondiscrimination in the award and administration of DOT-assisted contracts in the
Department's highway, transit, and airport financial assistance programs;

(b) To create a level playing field on which DBEs can compete fairly for DOT-assisted contracts;

(c) To ensure that the Department's DBE program is narrowly tailored in accordance with applicable
law;

(d) To ensure that only firms that fully meet this part's eligibility standards are permitted to
participate as DBEs;

(e) To help remove barriers to the participation of DBEs in DOT-assisted contracts;

(f) To assist the development of firms that can compete successfully in the marketplace outside the
DBE program; and

(9) To provide appropriate flexibility to recipients of Federal financial assistance in establishing and
providing opportunities for DBESs.

826.3 To whom does this part apply?
(a) If you are a recipient of any of the following types of funds, this part applies to you:

(1) Federal-aid highway funds authorized under Titles | (other than Part B) and V of the Intermodal
Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L. 102-240, 105 Stat. 1914, or Titles I, Ill,
and V of the Transportation Equity Act for the 21st Century (TEA-21), Pub. L. 105-178, 112 Stat. 107.

(2) Federal transit funds authorized by Titles I, 1ll, V and VI of ISTEA, Pub. L. 102-240 or by Federal
transit laws in Title 49, U.S. Code, or Titles |, Ill, and V of the TEA-21, Pub. L. 105-178.

(3) Airport funds authorized by 49 U.S.C. 47101, et seq.
(b) [Reserved]

(c) If you are letting a contract, and that contract is to be performed entirely outside the United
States, its territories and possessions, Puerto Rico, Guam, or the Northern Marianas Islands, this part
does not apply to the contract.

(d) If you are letting a contract in which DOT financial assistance does not participate, this part does
not apply to the contract.

§26.5 What do the terms used in this part mean?

Affiliation has the same meaning the term has in the Small Business Administration (SBA)
regulations, 13 CFR part 121.



(1) Except as otherwise provided in 13 CFR part 121, concerns are affiliates of each other when,
either directly or indirectly:

(i) One concern controls or has the power to control the other; or
(i) A third party or parties controls or has the power to control both; or
(iii) An identity of interest between or among parties exists such that affiliation may be found.

(2) In determining whether affiliation exists, it is necessary to consider all appropriate factors,
including common ownership, common management, and contractual relationships. Affiliates must be
considered together in determining whether a concern meets small business size criteria and the
statutory cap on the participation of firms in the DBE program.

Alaska Native means a citizen of the United States who is a person of one-fourth degree or more
Alaskan Indian (including Tsimshian Indians not enrolled in the Metlaktla Indian Community), Eskimo, or
Aleut blood, or a combination of those bloodlines. The term includes, in the absence of proof of a
minimum blood quantum, any citizen whom a Native village or Native group regards as an Alaska Native
if their father or mother is regarded as an Alaska Native.

Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation, Urban
Corporation, or Group Corporation organized under the laws of the State of Alaska in accordance with the
Alaska Native Claims Settlement Act, as amended (43 U.S.C. 1601, et seq.).

Compliance means that a recipient has correctly implemented the requirements of this part.

Contract means a legally binding relationship obligating a seller to furnish supplies or services
(including, but not limited to, construction and professional services) and the buyer to pay for them. For
purposes of this part, a lease is considered to be a contract.

Contractor means one who participates, through a contract or subcontract (at any tier), in a DOT-
assisted highway, transit, or airport program.

Department or DOT means the U.S. Department of Transportation, including the Office of the
Secretary, the Federal Highway Administration (FHWA), the Federal Transit Administration (FTA), and the
Federal Aviation Administration (FAA).

Disadvantaged business enterprise or DBE means a for-profit small business concern—

(1) That is at least 51 percent owned by one or more individuals who are both socially and
economically disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by
one or more such individuals; and

(2) Whose management and daily business operations are controlled by one or more of the socially
and economically disadvantaged individuals who own it.

DOT-assisted contract means any contract between a recipient and a contractor (at any tier) funded
in whole or in part with DOT financial assistance, including letters of credit or loan guarantees, except a
contract solely for the purchase of land.

DOT/SBA Memorandum of Understanding or MOU, refers to the agreement signed on November
23, 1999, between the Department of Transportation (DOT) and the Small Business Administration (SBA)
streamlining certification procedures for participation in SBA's 8(a) Business Development (8(a) BD) and



Small Disadvantaged Business (SDB) programs, and DOT's Disadvantaged Business Enterprise (DBE)
program for small and disadvantaged businesses.

Good faith efforts means efforts to achieve a DBE goal or other requirement of this part which, by
their scope, intensity, and appropriateness to the objective, can reasonably be expected to fulfill the
program requirement.

Home state means the state in which a DBE firm or applicant for DBE certification maintains its
principal place of business.

Immediate family member means father, mother, husband, wife, son, daughter, brother, sister,
grandmother, grandfather, grandson, granddaughter, mother-in-law, or father-in-law.

Indian tribe means any Indian tribe, band, nation, or other organized group or community of Indians,
including any ANC, which is recognized as eligible for the special programs and services provided by the
United States to Indians because of their status as Indians, or is recognized as such by the State in which
the tribe, band, nation, group, or community resides. See definition of “tribally-owned concern” in this
section.

Joint venture means an association of a DBE firm and one or more other firms to carry out a single,
for-profit business enterprise, for which the parties combine their property, capital, efforts, skills and
knowledge, and in which the DBE is responsible for a distinct, clearly defined portion of the work of the
contract and whose share in the capital contribution, control, management, risks, and profits of the joint
venture are commensurate with its ownership interest.

Native Hawaiian means any individual whose ancestors were natives, prior to 1778, of the area
which now comprises the State of Hawaii.

Native Hawaiian Organization means any community service organization serving Native Hawaiians
in the State of Hawaii which is a not-for-profit organization chartered by the State of Hawaii, is controlled
by Native Hawaiians, and whose business activities will principally benefit such Native Hawaiians.

Noncompliance means that a recipient has not correctly implemented the requirements of this part.

Operating Administration or OA means any of the following parts of DOT: the Federal Aviation
Administration (FAA), Federal Highway Administration (FHWA), and Federal Transit Administration (FTA).
The “Administrator” of an operating administration includes his or her designees.

Personal net worth means the net value of the assets of an individual remaining after total liabilities
are deducted. An individual's personal net worth does not include: The individual's ownership interest in
an applicant or participating DBE firm; or the individual's equity in his or her primary place of residence.
An individual's personal net worth includes only his or her own share of assets held jointly or as
community property with the individual's spouse.

Primary industry classification means the North American Industrial Classification System (NAICS)
designation which best describes the primary business of a firm. The NAICS is described in the North
American Industry Classification Manual—United States, 1997 which is available from the National
Technical Information Service, 5285 Port Royal Road, Springdfield, VA, 22161, by calling 1 (800) 553-
6847; or via the Internet at: http://www.ntis.gov/product/naics.htm.

Primary recipient means a recipient which receives DOT financial assistance and passes some or
all of it on to another recipient.



Principal place of business means the business location where the individuals who manage the
firm's day-to-day operations spend most working hours and where top management's business records
are kept. If the offices from which management is directed and where business records are kept are in
different locations, the recipient will determine the principal place of business for DBE program purposes.

Program means any undertaking on a recipient's part to use DOT financial assistance, authorized by
the laws to which this part applies.

Race-conscious measure or program is one that is focused specifically on assisting only DBES,
including women-owned DBEs.

Race-neutral measure or program is one that is, or can be, used to assist all small businesses. For
the purposes of this part, race-neutral includes gender-neutrality.

Recipient is any entity, public or private, to which DOT financial assistance is extended, whether
directly or through another recipient, through the programs of the FAA, FHWA, or FTA, or who has
applied for such assistance.

Secretary means the Secretary of Transportation or his/her designee.

Set-aside means a contracting practice restricting eligibility for the competitive award of a contract
solely to DBE firms.

Small Business Administration or SBA means the United States Small Business Administration.

SBA certified firm refers to firms that have a current, valid certification from or recognized by the
SBA under the 8(a) BD or SDB programs.

Small business concern means, with respect to firms seeking to participate as DBEs in DOT-
assisted contracts, a small business concern as defined pursuant to section 3 of the Small Business Act
and Small Business Administration regulations implementing it (13 CFR part 121) that also does not
exceed the cap on average annual gross receipts specified in §26.65(b).

Socially and economically disadvantaged individual means any individual who is a citizen (or
lawfully admitted permanent resident) of the United States and who is—

(1) Any individual who a recipient finds to be a socially and economically disadvantaged individual
on a case-by-case basis.

(2) Any individual in the following groups, members of which are rebuttably presumed to be socially
and economically disadvantaged:

(i) “Black Americans,” which includes persons having origins in any of the Black racial groups of
Africa;CFR Partr

(i) “Hispanic Americans,” which includes persons of Mexican, Puerto Rican, Cuban, Dominican,
Central or South American, or other Spanish or Portuguese culture or origin, regardless of race;

(iii) “Native Americans,” which includes persons who are American Indians, Eskimos, Aleuts, or
Native Hawaiians;



(iv) “Asian-Pacific Americans,” which includes persons whose origins are from Japan, China,
Taiwan, Korea, Burma (Myanmar), Vietham, Laos, Cambodia (Kampuchea), Thailand, Malaysia,
Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the Pacific Islands
(Republic of Palau), the Commonwealth of the Northern Marianas Islands, Macao, Fiji, Tonga, Kiribati,
Juvalu, Nauru, Federated States of Micronesia, or Hong Kong;

(v) “Subcontinent Asian Americans,” which includes persons whose origins are from India, Pakistan,
Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka;

(vi) Women;

(vii) Any additional groups whose members are designated as socially and economically
disadvantaged by the SBA, at such time as the SBA designation becomes effective.

Tribally-owned concern means any concern at least 51 percent owned by an Indian tribe as defined
in this section.

You refers to a recipient, unless a statement in the text of this part or the context requires otherwise
(i.e., “You must do XYZ’' means that recipients must do XYZ).

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35553, June 16, 2003; 76 FR 5096,
Jan. 28, 2011]

§26.7 What discriminatory actions are forbidden?

(a) You must never exclude any person from participation in, deny any person the benefits of, or
otherwise discriminate against anyone in connection with the award and performance of any contract
covered by this part on the basis of race, color, sex, or national origin.

(b) In administering your DBE program, you must not, directly or through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating or substantially
impairing accomplishment of the objectives of the program with respect to individuals of a particular race,
color, sex, or national origin.

§26.9 How does the Department issue guidance and interpretations under this part?

(a) Only guidance and interpretations (including interpretations set forth in certification appeal
decisions) consistent with this part 26 and issued after March 4, 1999 express the official positions and
views of the Department of Transportation or any of its operating administrations.

(b) The Secretary of Transportation, Office of the Secretary of Transportation, FHWA, FTA, and FAA
may issue written interpretations of or written guidance concerning this part. Written interpretations and
guidance are valid, and express the official positions and views of the Department of Transportation or
any of its operating administrations, only if they are issued over the signature of the Secretary of
Transportation or if they contain the following statement:

The General Counsel of the Department of Transportation has reviewed this document and approved it as
consistent with the language and intent of 49 CFR part 26.

[72 FR 15617, Apr. 2, 2007]

§26.11 What records do recipients keep and report?



(a) You must transmit the Uniform Report of DBE Awards or Commitments and Payments, found in
Appendix B to this part, at the intervals stated on the form.

(b) You must continue to provide data about your DBE program to the Department as directed by
DOT operating administrations.

(c) You must create and maintain a bidders list.

(1) The purpose of this list is to provide you as accurate data as possible about the universe of DBE
and non-DBE contractors and subcontractors who seek to work on your Federally-assisted contracts for
use in helping you set your overall goals.

(2) You must obtain the following information about DBE and non-DBE contractors and
subcontractors who seek to work on your Federally-assisted contracts:

(i) Firm name;

(ii) Firm address;

(iii) Firm's status as a DBE or non-DBE;
(iv) Age of the firm; and

(v) The annual gross receipts of the firm. You may obtain this information by asking each firm to
indicate into what gross receipts bracket they fit (e.g., less than $500,000; $500,000-$1 million; $1-2
million; $2-5 million; etc.) rather than requesting an exact figure from the firm.

(3) You may acquire the information for your bidders list in a variety of ways. For example, you can
collect the data from all bidders, before or after the bid due date. You can conduct a survey that will result
in statistically sound estimate of the universe of DBE and non-DBE contractors and subcontractors who
seek to work on your Federally-assisted contracts. You may combine different data collection approaches
(e.g., collect name and address information from all bidders, while conducting a survey with respect to
age and gross receipts information).

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 76 FR 5096, Jan. 28, 2011]
§26.13 What assurances must recipients and contractors make?

(a) Each financial assistance agreement you sign with a DOT operating administration (or a primary
recipient) must include the following assurance:

The recipient shall not discriminate on the basis of race, color, national origin, or sex in the award and
performance of any DOT-assisted contract or in the administration of its DBE program or the requirements of 49 CFR
part 26. The recipient shall take all necessary and reasonable steps under 49 CFR part 26 to ensure
nondiscrimination in the award and administration of DOT-assisted contracts. The recipient's DBE program, as
required by 49 CFR part 26 and as approved by DOT, is incorporated by reference in this agreement. Implementation
of this program is a legal obligation and failure to carry out its terms shall be treated as a violation of this agreement.
Upon notification to the recipient of its failure to carry out its approved program, the Department may impose
sanctions as provided for under part 26 and may, in appropriate cases, refer the matter for enforcement under 18
U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq.).

(b) Each contract you sign with a contractor (and each subcontract the prime contractor signs with a
subcontractor) must include the following assurance:



The contractor, sub recipient or subcontractor shall not discriminate on the basis of race, color, national origin,
or sex in the performance of this contract. The contractor shall carry out applicable requirements of 49 CFR part 26 in
the award and administration of DOT-assisted contracts. Failure by the contractor to carry out these requirements is a
material breach of this contract, which may result in the termination of this contract or such other remedy as the
recipient deems appropriate.

§26.15 How can recipients apply for exemptions or waivers?

(a) You can apply for an exemption from any provision of this part. To apply, you must request the
exemption in writing from the Office of the Secretary of Transportation, FHWA, FTA, or FAA. The
Secretary will grant the request only if it documents special or exceptional circumstances, not likely to be
generally applicable, and not contemplated in connection with the rulemaking that established this part,
that make your compliance with a specific provision of this part impractical. You must agree to take any
steps that the Department specifies to comply with the intent of the provision from which an exemption is
granted. The Secretary will issue a written response to all exemption requests.

(b) You can apply for a waiver of any provision of Subpart B or C of this part including, but not
limited to, any provisions regarding administrative requirements, overall goals, contract goals or good
faith efforts. Program waivers are for the purpose of authorizing you to operate a DBE program that
achieves the objectives of this part by means that may differ from one or more of the requirements of
Subpart B or C of this part. To receive a program waiver, you must follow these procedures:

(1) You must apply through the concerned operating administration. The application must include a
specific program proposal and address how you will meet the criteria of paragraph (b)(2) of this section.
Before submitting your application, you must have had public participation in developing your proposal,
including consultation with the DBE community and at least one public hearing. Your application must
include a summary of the public participation process and the information gathered through it.

(2) Your application must show that—

() There is a reasonable basis to conclude that you could achieve a level of DBE participation
consistent with the objectives of this part using different or innovative means other than those that are
provided in subpart B or C of this part;

(ii) Conditions in your jurisdiction are appropriate for implementing the proposal;

(iii) Your proposal would prevent discrimination against any individual or group in access to
contracting opportunities or other benefits of the program; and

(iv) Your proposal is consistent with applicable law and program requirements of the concerned
operating administration's financial assistance program.

(3) The Secretary has the authority to approve your application. If the Secretary grants your
application, you may administer your DBE program as provided in your proposal, subject to the following
conditions:

(i) DBE eligibility is determined as provided in subparts D and E of this part, and DBE patrticipation is
counted as provided in §26.49;

(i) Your level of DBE participation continues to be consistent with the objectives of this part;

(iii) There is a reasonable limitation on the duration of your modified program; and



(iv) Any other conditions the Secretary makes on the grant of the waiver.

(4) The Secretary may end a program waiver at any time and require you to comply with this part's
provisions. The Secretary may also extend the waiver, if he or she determines that all requirements of
paragraphs (b)(2) and (3) of this section continue to be met. Any such extension shall be for no longer
than period originally set for the duration of the program.



Subpart B—Administrative Requirements for DBE Programs for
Federally-Assisted Contracting

§26.21 Who must have a DBE program?

(a) If you are in one of these categories and let DOT-assisted contracts, you must have a DBE
program meeting the requirements of this part:

(1) All FHWA recipients receiving funds authorized by a statute to which this part applies;

(2) FTA recipients receiving planning, capital and/or operating assistance who will award prime
contracts (excluding transit vehicle purchases) exceeding $250,000 in FTA funds in a Federal fiscal year;

(3) FAA recipients receiving grants for airport planning or development who will award prime
contracts exceeding $250,000 in FAA funds in a Federal fiscal year.

(b)(1) You must submit a DBE program conforming to this part by August 31, 1999 to the concerned
operating administration (OA). Once the OA has approved your program, the approval counts for all of
your DOT-assisted programs (except that goals are reviewed by the particular operating administration
that provides funding for your DOT-assisted contracts).

(2) You do not have to submit regular updates of your DBE programs, as long as you remain in
compliance. However, you must submit significant changes in the program for approval.

(c) You are not eligible to receive DOT financial assistance unless DOT has approved your DBE
program and you are in compliance with it and this part. You must continue to carry out your program until
all funds from DOT financial assistance have been expended.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000]
§26.23 What is the requirement for a policy statement?

You must issue a signed and dated policy statement that expresses your commitment to your DBE
program, states its objectives, and outlines responsibilities for its implementation. You must circulate the
statement throughout your organization and to the DBE and non-DBE business communities that perform
work on your DOT-assisted contracts.

826.25 What is the requirement for a liaison officer?

You must have a DBE liaison officer, who shall have direct, independent access to your Chief
Executive Officer concerning DBE program matters. The liaison officer shall be responsible for
implementing all aspects of your DBE program. You must also have adequate staff to administer the
program in compliance with this part.

§26.27 What efforts must recipients make concerning DBE financial institutions?

You must thoroughly investigate the full extent of services offered by financial institutions owned and
controlled by socially and economically disadvantaged individuals in your community and make
reasonable efforts to use these institutions. You must also encourage prime contractors to use such
institutions.

§26.29 What prompt payment mechanisms must recipients have?



(a) You must establish, as part of your DBE program, a contract clause to require prime contractors
to pay subcontractors for satisfactory performance of their contracts no later than 30 days from receipt of
each payment you make to the prime contractor.

(b) You must ensure prompt and full payment of retainage from the prime contractor to the
subcontractor within 30 days after the subcontractor's work is satisfactorily completed. You must use one
of the following methods to comply with this requirement:

(1) You may decline to hold retainage from prime contractors and prohibit prime contractors from
holding retainage from subcontractors.

(2) You may decline to hold retainage from prime contractors and require a contract clause
obligating prime contractors to make prompt and full payment of any retainage kept by prime contractor to
the subcontractor within 30 days after the subcontractor's work is satisfactorily completed.

(3) You may hold retainage from prime contractors and provide for prompt and regular incremental
acceptances of portions of the prime contract, pay retainage to prime contractors based on these
acceptances, and require a contract clause obligating the prime contractor to pay all retainage owed to
the subcontractor for satisfactory completion of the accepted work within 30 days after your payment to
the prime contractor.

(c) For purposes of this section, a subcontractor's work is satisfactorily completed when all the tasks
called for in the subcontract have been accomplished and documented as required by the recipient.
When a recipient has made an incremental acceptance of a portion of a prime contract, the work of a
subcontractor covered by that acceptance is deemed to be satisfactorily completed.

(d) Your DBE program must provide appropriate means to enforce the requirements of this section.
These means may include appropriate penalties for failure to comply, the terms and conditions of which
you set. Your program may also provide that any delay or postponement of payment among the parties
may take place only for good cause, with your prior written approval.

(e) You may also establish, as part of your DBE program, any of the following additional
mechanisms to ensure prompt payment:

(1) A contract clause that requires prime contractors to include in their subcontracts language
providing that prime contractors and subcontractors will use appropriate alternative dispute resolution
mechanisms to resolve payment disputes. You may specify the nature of such mechanisms.

(2) A contract clause providing that the prime contractor will not be reimbursed for work performed
by subcontractors unless and until the prime contractor ensures that the subcontractors are promptly paid
for the work they have performed.

(3) Other mechanisms, consistent with this part and applicable state and local law, to ensure that
DBEs and other contractors are fully and promptly paid.

[68 FR 35553, June 16, 2003]
§26.31 What information must you include in your DBE directory?

(a) In the directory required under §26.81(g) of this Part, you must list all firms eligible to participate
as DBEs in your program. In the listing for each firm, you must include its address, phone number, and
the types of work the firm has been certified to perform as a DBE.



(b) You must list each type of work for which a firm is eligible to be certified by using the most
specific NAICS code available to describe each type of work. You must make any changes to your
current directory entries necessary to meet the requirement of this paragraph (a) by August 26, 2011.

[76 FR 5096, Jan. 28, 2011]

§26.33 What steps must a recipient take to address overconcentration of DBEs in certain types of
work?

(a) If you determine that DBE firms are so overconcentrated in a certain type of work as to unduly
burden the opportunity of non-DBE firms to participate in this type of work, you must devise appropriate
measures to address this overconcentration.

(b) These measures may include the use of incentives, technical assistance, business development
programs, mentor-protégé programs, and other appropriate measures designed to assist DBEs in
performing work outside of the specific field in which you have determined that non-DBEs are unduly
burdened. You may also consider varying your use of contract goals, to the extent consistent with §26.51,
to unsure that non-DBEs are not unfairly prevented from competing for subcontracts.

(c) You must obtain the approval of the concerned DOT operating administration for your
determination of overconcentration and the measures you devise to address it. Once approved, the
measures become part of your DBE program.

§26.35 What role do business development and mentor-protégé programs have in the DBE
program?

(a) You may or, if an operating administration directs you to, you must establish a DBE business
development program (BDP) to assist firms in gaining the ability to compete successfully in the
marketplace outside the DBE program. You may require a DBE firm, as a condition of receiving
assistance through the BDP, to agree to terminate its participation in the DBE program after a certain time
has passed or certain objectives have been reached. See Appendix C of this part for guidance on
administering BDP programs.

(b) As part of a BDP or separately, you may establish a “mentor-protégé” program, in which another
DBE or non-DBE firm is the principal source of business development assistance to a DBE firm.

(1) Only firms you have certified as DBEs before they are proposed for participation in a mentor-
protégé program are eligible to participate in the mentor-protégé program.

(2) During the course of the mentor-protégé relationship, you must:

(i) Not award DBE credit to a non-DBE mentor firm for using its own protégé firm for more than one
half of its goal on any contract let by the recipient; and

(ii) Not award DBE credit to a non-DBE mentor firm for using its own protégé firm for more than
every other contract performed by the protégé firm.

(3) For purposes of making determinations of business size under this part, you must not treat
protégé firms as affiliates of mentor firms, when both firms are participating under an approved mentor-
protégé program. See Appendix D of this part for guidance concerning the operation of mentor-protégé
programs.



(c) Your BDPs and mentor-protégé programs must be approved by the concerned operating
administration before you implement them. Once approved, they become part of your DBE program.

826.37 What are arecipient's responsibilities for monitoring the performance of other program
participants?

(a) You must implement appropriate mechanisms to ensure compliance with the part's requirements
by all program participants (e.g., applying legal and contract remedies available under Federal, state and
local law). You must set forth these mechanisms in your DBE program.

(b) Your DBE program must also include a monitoring and enforcement mechanism to ensure that
work committed to DBESs at contract award or subsequently (e.g., as the result of modification to the
contract) is actually performed by the DBEs to which the work was committed. This mechanism must
include a written certification that you have reviewed contracting records and monitored work sites in your
state for this purpose. The monitoring to which this paragraph refers may be conducted in conjunction
with monitoring of contract performance for other purposes (e.g., close-out reviews for a contract).

(c) This mechanism must provide for a running tally of actual DBE attainments (e.g., payments
actually made to DBE firms), including a means of comparing these attainments to commitments. In your
reports of DBE participation to the Department, you must display both commitments and attainments.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003; 76 FR 5097,
Jan. 28, 2011]

826.39 Fostering small business participation.

(a) Your DBE program must include an element to structure contracting requirements to facilitate
competition by small business concerns, taking all reasonable steps to eliminate obstacles to their
participation, including unnecessary and unjustified bundling of contract requirements that may preclude
small business participation in procurements as prime contractors or subcontractors.

(b) This element must be submitted to the appropriate DOT operating administration for approval as
a part of your DBE program by February 28, 2012. As part of this program element you may include, but
are not limited to, the following strategies:

(1) Establishing a race-neutral small business set-aside for prime contracts under a stated amount
(e.g., $1 million).

(2) In multi-year design-build contracts or other large contracts (e.g., for “megaprojects”) requiring
bidders on the prime contract to specify elements of the contract or specific subcontracts that are of a
size that small businesses, including DBES, can reasonably perform.

(3) On prime contracts not having DBE contract goals, requiring the prime contractor to provide
subcontracting opportunities of a size that small businesses, including DBEs, can reasonably perform,
rather than self-performing all the work involved.

(4) Identifying alternative acquisition strategies and structuring procurements to facilitate the ability
of consortia or joint ventures consisting of small businesses, including DBEs, to compete for and perform
prime contracts.

(5) To meet the portion of your overall goal you project to meet through race-neutral measures,
ensuring that a reasonable number of prime contracts are of a size that small businesses, including
DBEs, can reasonably perform.



(c) You must actively implement your program elements to foster small business participation. Doing
so is a requirement of good faith implementation of your DBE program.

[76 FR 5097, Jan. 28, 2011]



Subpart C—Goals, Good Faith Efforts, and Counting

§26.41 What is the role of the statutory 10 percent goal in this program?

(a) The statutes authorizing this program provide that, except to the extent the Secretary determines
otherwise, not less than 10 percent of the authorized funds are to be expended with DBEs.

(b) This 10 percent goal is an aspirational goal at the national level, which the Department uses as a
tool in evaluating and monitoring DBES' opportunities to participate in DOT-assisted contracts.

(c) The national 10 percent goal does not authorize or require recipients to set overall or contract
goals at the 10 percent level, or any other particular level, or to take any special administrative steps if
their goals are above or below 10 percent.

§26.43 Can recipients use set-asides or quotas as part of this program?
(a) You are not permitted to use quotas for DBEs on DOT-assisted contracts subject to this part.

(b) You may not set-aside contracts for DBEs on DOT-assisted contracts subject to this part, except
that, in limited and extreme circumstances, you may use set-asides when no other method could be
reasonably expected to redress egregious instances of discrimination.

§26.45 How do recipients set overall goals?

(a)(1) Except as provided in paragraph (a)(2) of this section, you must set an overall goal for DBE
participation in your DOT-assisted contracts.

(2) If you are a FTA or FAA recipient who reasonably anticipates awarding (excluding transit vehicle
purchases) $250,000 or less in FTA or FAA funds in prime contracts in a Federal fiscal year, you are not
required to develop overall goals for FTA or FAA respectively for that fiscal year. However, if you have an
existing DBE program, it must remain in effect and you must seek to fulfill the objectives outlined in §26.1.

(b) Your overall goal must be based on demonstrable evidence of the availability of ready, willing
and able DBEs relative to all businesses ready, willing and able to participate on your DOT-assisted
contracts (hereafter, the “relative availability of DBEs”). The goal must reflect your determination of the
level of DBE participation you would expect absent the effects of discrimination. You cannot simply rely
on either the 10 percent national goal, your previous overall goal or past DBE patrticipation rates in your
program without reference to the relative availability of DBEs in your market.

(c) Step 1. You must begin your goal setting process by determining a base figure for the relative
availability of DBEs. The following are examples of approaches that you may take toward determining a
base figure. These examples are provided as a starting point for your goal setting process. Any
percentage figure derived from one of these examples should be considered a basis from which you
begin when examining all evidence available in your jurisdiction. These examples are not intended as an
exhaustive list. Other methods or combinations of methods to determine a base figure may be used,
subject to approval by the concerned operating administration.

(1) Use DBE Directories and Census Bureau Data. Determine the number of ready, willing and able
DBEs in your market from your DBE directory. Using the Census Bureau's County Business Pattern
(CBP) data base, determine the number of all ready, willing and able businesses available in your market
that perform work in the same NAICS codes. (Information about the CBP data base may be obtained
from the Census Bureau at their web site, www.census.gov/epcd/cbp/view/cbpview.html.) Divide the



number of DBEs by the number of all businesses to derive a base figure for the relative availability of
DBEs in your market.

(2) Use a bidders list. Determine the number of DBEs that have bid or quoted on your DOT-assisted
prime contracts or subcontracts in the previous year. Determine the number of all businesses that have
bid or quoted on prime or subcontracts in the same time period. Divide the number of DBE bidders and
guoters by the number for all businesses to derive a base figure for the relative availability of DBESs in
your market.

(3) Use data from a disparity study. Use a percentage figure derived from data in a valid, applicable
disparity study.

(4) Use the goal of another DOT recipient. If another DOT recipient in the same, or substantially
similar, market has set an overall goal in compliance with this rule, you may use that goal as a base figure
for your goal.

(5) Alternative methods. You may use other methods to determine a base figure for your overall
goal. Any methodology you choose must be based on demonstrable evidence of local market conditions
and be designed to ultimately attain a goal that is rationally related to the relative availability of DBESs in
your market.

(d) Step 2. Once you have calculated a base figure, you must examine all of the evidence available
in your jurisdiction to determine what adjustment, if any, is needed to the base figure in order to arrive at
your overall goal.

(1) There are many types of evidence that must be considered when adjusting the base figure.
These include:

(i) The current capacity of DBEs to perform work in your DOT-assisted contracting program, as
measured by the volume of work DBEs have performed in recent years;

(i) Evidence from disparity studies conducted anywhere within your jurisdiction, to the extent it is not
already accounted for in your base figure; and

(iii) If your base figure is the goal of another recipient, you must adjust it for differences in your local
market and your contracting program.

(2) If available, you must consider evidence from related fields that affect the opportunities for DBEs
to form, grow and compete. These include, but are not limited to:

(i) Statistical disparities in the ability of DBES to get the financing, bonding and insurance required to
participate in your program;

(i) Data on employment, self-employment, education, training and union apprenticeship programs,
to the extent you can relate it to the opportunities for DBEs to perform in your program.

(3) If you attempt to make an adjustment to your base figure to account for the continuing effects of
past discrimination (often called the “but for” factor) or the effects of an ongoing DBE program, the
adjustment must be based on demonstrable evidence that is logically and directly related to the effect for
which the adjustment is sought.

(e) Once you have determined a percentage figure in accordance with paragraphs (c) and (d) of this
section, you should express your overall goal as follows:



(2) If you are an FHWA recipient, as a percentage of all Federal-aid highway funds you will expend
in FHWA-assisted contracts in the forthcoming three fiscal years.

(2) If you are an FTA or FAA recipient, as a percentage of all FT or FAA funds (exclusive of FTA
funds to be used for the purchase of transit vehicles) that you will expend in FTA or FAA-assisted
contracts in the three forthcoming fiscal years.

(3) In appropriate cases, the FHWA, FTA or FAA Administrator may permit or require you to express
your overall goal as a percentage of funds for a particular grant or project or group of grants and/or
projects. Like other overall goals, a project goal may be adjusted to reflect changed circumstances, with
the concurrence of the appropriate operating administration.

(i) A project goal is an overall goal, and must meet all the substantive and procedural requirements
of this section pertaining to overall goals.

(i) A project goal covers the entire length of the project to which it applies.

(iii) The project goal should include a projection of the DBE participation anticipated to be obtained
during each fiscal year covered by the project goal.

(iv) The funds for the project to which the project goal pertains are separated from the base from
which your regular overall goal, applicable to contracts not part of the project covered by a project goal, is
calculated.

(H(1)(i) If you set your overall goal on a fiscal year basis, you must submit it to the applicable DOT
operating administration by August 1 at three-year intervals, based on a schedule established by the
FHWA, FTA, or FAA, as applicable, and posted on that agency's Web site.

(i) You may adjust your three-year overall goal during the three-year period to which it applies, in
order to reflect changed circumstances. You must submit such an adjustment to the concerned operating
administration for review and approval.

(iii) The operating administration may direct you to undertake a review of your goal if necessary to
ensure that the goal continues to fit your circumstances appropriately.

(iv) While you are required to submit an overall goal to FHWA, FTA, or FAA only every three years,
the overall goal and the provisions of Sec. 26.47(c) apply to each year during that three-year period.

(v) You may make, for informational purposes, projections of your expected DBE achievements
during each of the three years covered by your overall goal. However, it is the overall goal itself, and not
these informational projections, to which the provisions of section 26.47(c) of this part apply.

(2) If you are a recipient and set your overall goal on a project or grant basis as provided in
paragraph (e)(3) of this section, you must submit the goal for review at a time determined by the FHWA,
FTA or FAA Administrator, as applicable.

(3) You must include with your overall goal submission a description of the methodology you used to
establish the goal, incuding your base figure and the evidence with which it was calculated, and the
adjustments you made to the base figure and the evidence you relied on for the adjustments. You should
also include a summary listing of the relevant available evidence in your jurisdiction and, where
applicable, an explanation of why you did not use that evidence to adjust your base figure. You must also
include your projection of the portions of the overall goal you expect to meet through race-neutral and
race-consioous measures, respectively (see 26.51(c)).



(4) You are not required to obtain prior operating administration concurrence with your overall goal.
However, if the operating administration's review suggests that your overall goal has not been correctly
calculated, or that your method for calculating goals is inadequate, the operating administration may, after
consulting with you, adjust your overall goal or require that you do so. The adjusted overall goal is binding
on you.

(5) If you need additional time to collect data or take other steps to develop an approach to setting
overall goals, you may request the approval of the concerned operating administration for an interim goal
and/or goal-setting mechanism. Such a mechanism must:

(i) Reflect the relative availability of DBEs in your local market to the maximum extent feasible given
the data available to you; and

(i) Avoid imposing undue burdens on non-DBEs.

(6) Timely submission and operating administration approval of your overall goal is a condition of
eligibility for DOT financial assistance.

(7) If you fail to establish and implement goals as provided in this section, you are not in compliance
with this part. If you establish and implement goals in a way different from that provided in this part, you
are not in compliance with this part. If you fail to comply with this requirement, you are not eligible to
receive DOT financial assistance.

(9) In establishing an overall goal, you must provide for public participation. This public participation
must include:

(1) Consultation with minority, women's and general contractor groups, community organizations,
and other officials or organizations which could be expected to have information concerning the
availability of disadvantaged and non-disadvantaged businesses, the effects of discrimination on
opportunities for DBEs, and your efforts to establish a level playing field for the participation of DBESs.

(2) A published notice announcing your proposed overall goal, informing the public that the
proposed goal and its rationale are available for inspection during normal business hours at your principal
office for 30 days following the date of the notice, and informing the public that you and the Department
will accept comments on the goals for 45 days from the date of the notice. The notice must include
addresses to which comments may be sent, and you must publish it in general circulation media and
available minority-focused media and trade association publications.

(h) Your overall goals must provide for participation by all certified DBEs and must not be subdivided
into group-specific goals.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000; 68 FR 35553,
June 16, 2003; 75 FR 5536, Feb. 3, 2010; 76 FR 5097, Jan. 28, 2011]

§26.47 Can recipients be penalized for failing to meet overall goals?

(a) You cannot be penalized, or treated by the Department as being in noncompliance with this rule,
because your DBE participation falls short of your overall goal, unless you have failed to administer your
program in good faith.

(b) If you do not have an approved DBE program or overall goal, or if you fail to implement your
program in good faith, you are in noncompliance with this part.



(c) If the awards and commitments shown on your Uniform Report of Awards or Commitments and
Payments at the end of any fiscal year are less than the overall goal applicable to that fiscal year, you
must do the following in order to be regarded by the Department as implementing your DBE program in
good faith:

(1) Analyze in detail the reasons for the difference between the overall goal and your awards and
commitments in that fiscal year;

(2) Establish specific steps and milestones to correct the problems you have identified in your
analysis and to enable you to meet fully your goal for the new fiscal year;

(3)(i) If you are a state highway agency; one of the 50 largest transit authorities as determined by
the FTA; or an Operational Evolution Partnership Plan airport or other airport designated by the FAA, you
must submit, within 90 days of the end of the fiscal year, the analysis and corrective actions developed
under paragraphs (c)(1) and (2) of this section to the appropriate operating administration for approval. If
the operating administration approves the report, you will be regarded as complying with the requirements
of this section for the remainder of the fiscal year.

(ii) As a transit authority or airport not meeting the criteria of paragraph (c)(3)(i) of this section, you
must retain analysis and corrective actions in your records for three years and make it available to FTA or
FAA on request for their review.

(4) FHWA, FTA, or FAA may impose conditions on the recipient as part of its approval of the
recipient's analysis and corrective actions including, but not limited to, modifications to your overall goal
methodology, changes in your race-conscious/race-neutral split, or the introduction of additional race-
neutral or race-conscious measures.

(5) You may be regarded as being in noncompliance with this Part, and therefore subject to the
remedies in §26.103 or §826.105 of this part and other applicable regulations, for failing to implement your
DBE program in good faith if any of the following things occur:

() You do not submit your analysis and corrective actions to FHWA, FTA, or FAA in a timely manner
as required under paragraph (c)(3) of this section;

(i) FHWA, FTA, or FAA disapproves your analysis or corrective actions; or

(iii) You do not fully implement the corrective actions to which you have committed or conditions that
FHWA, FTA, or FAA has imposed following review of your analysis and corrective actions.

(d) If, as recipient, your Uniform Report of DBE Awards or Commitments and Payments or other
information coming to the attention of FTA, FHWA, or FAA, demonstrates that current trends make it
unlikely that you will achieve DBE awards and commitments that would be necessary to allow you to
meet your overall goal at the end of the fiscal year, FHWA, FTA, or FAA, as applicable, may require you
to make further good faith efforts, such as by modifying your race-conscious/race-neutral split or
introducing additional race-neutral or race-conscious measures for the remainder of the fiscal year.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011]
§26.49 How are overall goals established for transit vehicle manufacturers?

(a) If you are an FTA recipient, you must require in your DBE program that each transit vehicle
manufacturer, as a condition of being authorized to bid or propose on FTA-assisted transit vehicle
procurements, certify that it has complied with the requirements of this section. You do not include FTA



assistance used in transit vehicle procurements in the base amount from which your overall goal is
calculated.

(b) If you are a transit vehicle manufacturer, you must establish and submit for FTA's approval an
annual overall percentage goal. In setting your overall goal, you should be guided, to the extent
applicable, by the principles underlying 826.45. The base from which you calculate this goal is the amount
of FTA financial assistance included in transit vehicle contracts you will perform during the fiscal year in
guestion. You must exclude from this base funds attributable to work performed outside the United States
and its territories, possessions, and commonwealths. The requirements and procedures of this part with
respect to submission and approval of overall goals apply to you as they do to recipients.

(c) As a transit vehicle manufacturer, you may make the certification required by this section if you
have submitted the goal this section requires and FTA has approved it or not disapproved it.

(d) As a recipient, you may, with FTA approval, establish project-specific goals for DBE participation
in the procurement of transit vehicles in lieu of complying through the procedures of this section.

(e) If you are an FHWA or FAA recipient, you may, with FHWA or FAA approval, use the procedures
of this section with respect to procurements of vehicles or specialized equipment. If you choose to do so,
then the manufacturers of this equipment must meet the same requirements (including goal approval by
FHWA or FAA) as transit vehicle manufacturers must meet in FTA-assisted procurements.

§26.51 What means do recipients use to meet overall goals?

(a) You must meet the maximum feasible portion of your overall goal by using race-neutral means of
facilitating DBE participation. Race-neutral DBE participation includes any time a DBE wins a prime
contract through customary competitive procurement procedures, is awarded a subcontract on a prime
contract that does not carry a DBE goal, or even if there is a DBE goal, wins a subcontract from a prime
contractor that did not consider its DBE status in making the award (e.g., a prime contractor that uses a
strict low bid system to award subcontracts).

(b) Race-neutral means include, but are not limited to, the following:

(1) Arranging solicitations, times for the presentation of bids, quantities, specifications, and delivery
schedules in ways that facilitate participation by DBEs and other small businesses and by making
contracts more accessible to small businesses, by means such as those provided under §26.39 of this
part.

(2) Providing assistance in overcoming limitations such as inability to obtain bonding or financing
(e.g., by such means as simplifying the bonding process, reducing bonding requirements, eliminating the
impact of surety costs from bids, and providing services to help DBEs, and other small businesses, obtain
bonding and financing);

(3) Providing technical assistance and other services;

(4) Carrying out information and communications programs on contracting procedures and specific
contract opportunities (e.g., ensuring the inclusion of DBES, and other small businesses, on recipient
mailing lists for bidders; ensuring the dissemination to bidders on prime contracts of lists of potential
subcontractors; provision of information in languages other than English, where appropriate);

(5) Implementing a supportive services program to develop and improve immediate and long-term
business management, record keeping, and financial and accounting capability for DBEs and other small
businesses;



(6) Providing services to help DBEs, and other small businesses, improve long-term development,
increase opportunities to participate in a variety of kinds of work, handle increasingly significant projects,
and achieve eventual self-sufficiency;

(7) Establishing a program to assist new, start-up firms, particularly in fields in which DBE
participation has historically been low;

(8) Ensuring distribution of your DBE directory, through print and electronic means, to the widest
feasible universe of potential prime contractors; and

(9) Assisting DBEs, and other small businesses, to develop their capability to utilize emerging
technology and conduct business through electronic media.

(c) Each time you submit your overall goal for review by the concerned operating administration, you
must also submit your projection of the portion of the goal that you expect to meet through race-neutral
means and your basis for that projection. This projection is subject to approval by the concerned
operating administration, in conjunction with its review of your overall goal.

(d) You must establish contract goals to meet any portion of your overall goal you do not project
being able to meet using race-neutral means.

(e) The following provisions apply to the use of contract goals:

(1) You may use contract goals only on those DOT-assisted contracts that have subcontracting
possibilities.

(2) You are not required to set a contract goal on every DOT-assisted contract. You are not required
to set each contract goal at the same percentage level as the overall goal. The goal for a specific contract
may be higher or lower than that percentage level of the overall goal, depending on such factors as the
type of work involved, the location of the work, and the availability of DBEs for the work of the particular
contract. However, over the period covered by your overall goal, you must set contract goals so that they
will cumulatively result in meeting any portion of your overall goal you do not project being able to meet
through the use of race-neutral means.

(3) Operating administration approval of each contract goal is not necessarily required. However,
operating administrations may review and approve or disapprove any contract goal you establish.

(4) Your contract goals must provide for participation by all certified DBEs and must not be
subdivided into group-specific goals.

(f) To ensure that your DBE program continues to be narrowly tailored to overcome the effects of
discrimination, you must adjust your use of contract goals as follows:

(1) If your approved projection under paragraph (c) of this section estimates that you can meet your
entire overall goal for a given year through race-neutral means, you must implement your program
without setting contract goals during that year, unless it becomes necessary in order meet your overall
goal.

Example to paragraph (f)(1): Your overall goal for Year 1 is 12 percent. You estimate that you can obtain 12
percent or more DBE patrticipation through the use of race-neutral measures, without any use of contract goals. In
this case, you do not set any contract goals for the contracts that will be performed in Year 1. However, if part way
through Year 1, your DBE awards or commitments are not at a level that would permit you to achieve your overall
goal for Year 1, you could begin setting race-conscious DBE contract goals during the remainder of the year as part
of your obligation to implement your program in good faith.



(2) If, during the course of any year in which you are using contract goals, you determine that you
will exceed your overall goal, you must reduce or eliminate the use of contract goals to the extent
necessary to ensure that the use of contract goals does not result in exceeding the overall goal. If you
determine that you will fall short of your overall goal, then you must make appropriate modifications in
your use of race-neutral and/or race-conscious measures to allow you to meet the overall goal.

Example to paragraph (f)(2): In Year Il, your overall goal is 12 percent. You have estimated that you can obtain
5 percent DBE patrticipation through use of race-neutral measures. You therefore plan to obtain the remaining 7
percent participation through use of DBE goals. By September, you have already obtained 11 percent DBE
participation for the year. For contracts let during the remainder of the year, you use contract goals only to the extent
necessary to obtain an additional one percent DBE participation. However, if you determine in September that your
participation for the year is likely to be only 8 percent total, then you would increase your use of race-neutral and/or
race-conscious means during the remainder of the year in order to achieve your overall goal.

(3) If the DBE participation you have obtained by race-neutral means alone meets or exceeds your
overall goals for two consecutive years, you are not required to make a projection of the amount of your
goal you can meet using such means in the next year. You do not set contract goals on any contracts in
the next year. You continue using only race-neutral means to meet your overall goals unless and until you
do not meet your overall goal for a year.

Example to paragraph (f)(3): Your overall goal for Years | and Year Il is 10 percent. The DBE participation you
obtain through race-neutral measures alone is 10 percent or more in each year. (For this purpose, it does not matter
whether you obtained additional DBE participation through using contract goals in these years.) In Year Ill and
following years, you do not need to make a projection under paragraph (c) of this section of the portion of your overall
goal you expect to meet using race-neutral means. You simply use race-neutral means to achieve your overall goals.
However, if in Year VI your DBE participation falls short of your overall goal, then you must make a paragraph (c)
projection for Year VIl and, if necessary, resume use of contract goals in that year.

(4) If you obtain DBE patrticipation that exceeds your overall goal in two consecutive years through
the use of contract goals (i.e., not through the use of race-neutral means alone), you must reduce your
use of contract goals proportionately in the following year.

Example to paragraph (f)(4): In Years | and I, your overall goal is 12 percent, and you obtain 14 and 16 percent
DBE participation, respectively. You have exceeded your goals over the two-year period by an average of 25 percent.
In Year I, your overall goal is again 12 percent, and your paragraph (c) projection estimates that you will obtain 4
percent DBE patrticipation through race-neutral means and 8 percent through contract goals. You then reduce the
contract goal projection by 25 percent (i.e., from 8 to 6 percent) and set contract goals accordingly during the year. If
in Year Il you obtain 11 percent participation, you do not use this contract goal adjustment mechanism for Year IV,
because there have not been two consecutive years of exceeding overall goals.

(9) In any year in which you project meeting part of your goal through race-neutral means and the
remainder through contract goals, you must maintain data separately on DBE achievements in those
contracts with and without contract goals, respectively. You must report this data to the concerned
operating administration as provided in §26.11.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011]

826.53 What are the good faith efforts procedures recipients follow in situations where there are
contract goals?

(a) When you have established a DBE contract goal, you must award the contract only to a
bidder/offeror who makes good faith efforts to meet it. You must determine that a bidder/offeror has made
good faith efforts if the bidder/offeror does either of the following things:

(1) Documents that it has obtained enough DBE participation to meet the goal; or



(2) Documents that it made adequate good faith efforts to meet the goal, even though it did not
succeed in obtaining enough DBE participation to do so. If the bidder/offeror does document adequate
good faith efforts, you must not deny award of the contract on the basis that the bidder/offeror failed to
meet the goal. See Appendix A of this part for guidance in determining the adequacy of a bidder/offeror's
good faith efforts.

(b) In your solicitations for DOT-assisted contracts for which a contract goal has been established,
you must require the following:

(1) Award of the contract will be conditioned on meeting the requirements of this section;

(2) All bidders/offerors will be required to submit the following information to the recipient, at the time
provided in paragraph (b)(3) of this section:

(i) The names and addresses of DBE firms that will participate in the contract;
(i) A description of the work that each DBE will perform;
(iif) The dollar amount of the participation of each DBE firm participating;

(iv) Written documentation of the bidder/offeror's commitment to use a DBE subcontractor whose
participation it submits to meet a contract goal;

(v) Written confirmation from the DBE that it is participating in the contract as provided in the prime
contractor's commitment; and

(vi) If the contract goal is not met, evidence of good faith efforts (see Appendix A of this part); and

(3) At your discretion, the bidder/offeror must present the information required by paragraph (b)(2) of
this section—

(i) Under sealed bid procedures, as a matter of responsiveness, or with initial proposals, under
contract negotiation procedures; or

(ii) At any time before you commit yourself to the performance of the contract by the bidder/offeror,
as a matter of responsibility.

(c) You must make sure all information is complete and accurate and adequately documents the
bidder/offeror's good faith efforts before committing yourself to the performance of the contract by the
bidder/offeror.

(d) If you determine that the apparent successful bidder/offeror has failed to meet the requirements
of paragraph (a) of this section, you must, before awarding the contract, provide the bidder/offeror an
opportunity for administrative reconsideration.

(1) As part of this reconsideration, the bidder/offeror must have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate good faith
efforts to do so.

(2) Your decision on reconsideration must be made by an official who did not take part in the original
determination that the bidder/offeror failed to meet the goal or make adequate good faith efforts to do so.



(3) The bidder/offeror must have the opportunity to meet in person with your reconsideration official
to discuss the issue of whether it met the goal or made adequate good faith efforts to do so.

(4) You must send the bidder/offeror a written decision on reconsideration, explaining the basis for
finding that the bidder did or did not meet the goal or make adequate good faith efforts to do so.

(5) The result of the reconsideration process is not administratively appealable to the Department of
Transportation.

(e) In a “design-build” or “turnkey” contracting situation, in which the recipient lets a master contract
to a contractor, who in turn lets subsequent subcontracts for the work of the project, a recipient may
establish a goal for the project. The master contractor then establishes contract goals, as appropriate, for
the subcontracts it lets. Recipients must maintain oversight of the master contractor's activities to ensure
that they are conducted consistent with the requirements of this part.

(H)(1) You must require that a prime contractor not terminate a DBE subcontractor listed in response
to paragraph (b)(2) of this section (or an approved substitute DBE firm) without your prior written consent.
This includes, but is not limited to, instances in which a prime contractor seeks to perform work originally
designated for a DBE subcontractor with its own forces or those of an affiliate, a non-DBE firm, or with
another DBE firm.

(2) You may provide such written consent only if you agree, for reasons stated in your concurrence
document, that the prime contractor has good cause to terminate the DBE firm.

(3) For purposes of this paragraph, good cause includes the following circumstances:
(i) The listed DBE subcontractor fails or refuses to execute a written contract;

(ii) The listed DBE subcontractor fails or refuses to perform the work of its subcontract in a way
consistent with normal industry standards. Provided, however, that good cause does not exist if the failure
or refusal of the DBE subcontractor to perform its work on the subcontract results from the bad faith or
discriminatory action of the prime contracor;

(i) The listed DBE subcontractor fails or refuses to meet the prime contractor's reasonable,
nondiscriminatory bond requirements.

(iv) The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit unworthiness;

(v) The listed DBE subcontractor is ineligible to work on public works projects because of
suspension and debarment proceedings pursuant 2 CFR Parts 180, 215 and 1,200 or applicable state
law;

(vii) You have determined that the listed DBE subcontractor is not a responsible contractor;

(vi) The listed DBE subcontractor voluntarily withdraws from the project and provides to you written
notice of its withdrawal;

(vii) The listed DBE is ineligible to receive DBE credit for the type of work required;

(viii) A DBE owner dies or becomes disabled with the result that the listed DBE contractor is unable
to complete its work on the contract;



(ix) Other documented good cause that you determine compels the termination of the DBE
subcontractor. Provided, that good cause does not exist if the prime contractor seeks to terminate a DBE
it relied upon to obtain the contract so that the prime contractor can self-perform the work for which the
DBE contractor was engaged or so that the prime contractor can substitute another DBE or non-DBE
contractor after contract award.

(4) Before transmitting to you its request to terminate and/or substitute a DBE subcontractor, the
prime contractor must give notice in writing to the DBE subcontractor, with a copy to you, of its intent to
request to terminate and/or substitute, and the reason for the request.

(5) The prime contractor must give the DBE five days to respond to the prime contractor's notice and
advise you and the contractor of the reasons, if any, why it objects to the proposed termination of its
subcontract and why you should not approve the prime contractor's action. If required in a particular case
as a matter of public necessity (e.g., safety), you may provide a response period shorter than five days.

(6) In addition to post-award terminations, the provisions of this section apply to preaward deletions
of or substitutions for DBE firms put forward by offerors in negotiated procurements.

(9) When a DBE subcontractor is terminated, or fails to complete its work on the contract for any
reason, you must require the prime contractor to make good faith efforts to find another DBE
subcontractor to substitute for the original DBE. These good faith efforts shall be directed at finding
another DBE to perform at least the same amount of work under the contract as the DBE that was
terminated, to the extent needed to meet the contract goal you established for the procurement.

(h) You must include in each prime contract a provision for appropriate administrative remedies that
you will invoke if the prime contractor fails to comply with the requirements of this section.

() You must apply the requirements of this section to DBE bidders/offerors for prime contracts. In
determining whether a DBE bidder/offeror for a prime contract has met a contract goal, you count the
work the DBE has committed to performing with its own forces as well as the work that it has committed
to be performed by DBE subcontractors and DBE suppliers.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011]
§26.55 How is DBE participation counted toward goals?

(a) When a DBE patrticipates in a contract, you count only the value of the work actually performed
by the DBE toward DBE goals.

(1) Count the entire amount of that portion of a construction contract (or other contract not covered
by paragraph (a)(2) of this section) that is performed by the DBE's own forces. Include the cost of
supplies and materials obtained by the DBE for the work of the contract, including supplies purchased or
equipment leased by the DBE (except supplies and equipment the DBE subcontractor purchases or
leases from the prime contractor or its affiliate).

(2) Count the entire amount of fees or commissions charged by a DBE firm for providing a bona fide
service, such as professional, technical, consultant, or managerial services, or for providing bonds or
insurance specifically required for the performance of a DOT-assisted contract, toward DBE goals,
provided you determine the fee to be reasonable and not excessive as compared with fees customarily
allowed for similar services.



(3) When a DBE subcontracts part of the work of its contract to another firm, the value of the
subcontracted work may be counted toward DBE goals only if the DBE's subcontractor is itself a DBE.
Work that a DBE subcontracts to a non-DBE firm does not count toward DBE goals.

(b) When a DBE performs as a participant in a joint venture, count a portion of the total dollar value
of the contract equal to the distinct, clearly defined portion of the work of the contract that the DBE
performs with its own forces toward DBE goals.

(c) Count expenditures to a DBE contractor toward DBE goals only if the DBE is performing a
commercially useful function on that contract.

(1) A DBE performs a commercially useful function when it is responsible for execution of the work
of the contract and is carrying out its responsibilities by actually performing, managing, and supervising
the work involved. To perform a commercially useful function, the DBE must also be responsible, with
respect to materials and supplies used on the contract, for negotiating price, determining quality and
quantity, ordering the material, and installing (where applicable) and paying for the material itself. To
determine whether a DBE is performing a commercially useful function, you must evaluate the amount of
work subcontracted, industry practices, whether the amount the firm is to be paid under the contract is
commensurate with the work it is actually performing and the DBE credit claimed for its performance of
the work, and other relevant factors.

(2) A DBE does not perform a commercially useful function if its role is limited to that of an extra
participant in a transaction, contract, or project through which funds are passed in order to obtain the
appearance of DBE participation. In determining whether a DBE is such an extra participant, you must
examine similar transactions, particularly those in which DBEs do not participate.

(3) If a DBE does not perform or exercise responsibility for at least 30 percent of the total cost of its
contract with its own work force, or the DBE subcontracts a greater portion of the work of a contract than
would be expected on the basis of normal industry practice for the type of work involved, you must
presume that it is not performing a commercially useful function.

(4) When a DBE is presumed not to be performing a commercially useful function as provided in
paragraph (c)(3) of this section, the DBE may present evidence to rebut this presumption. You may
determine that the firm is performing a commercially useful function given the type of work involved and
normal industry practices.

(5) Your decisions on commercially useful function matters are subject to review by the concerned
operating administration, but are not administratively appealable to DOT.

(d) Use the following factors in determining whether a DBE trucking company is performing a
commercially useful function:

(1) The DBE must be responsible for the management and supervision of the entire trucking
operation for which it is responsible on a particular contract, and there cannot be a contrived arrangement
for the purpose of meeting DBE goals.

(2) The DBE must itself own and operate at least one fully licensed, insured, and operational truck
used on the contract.

(3) The DBE receives credit for the total value of the transportation services it provides on the
contract using trucks it owns, insures, and operates using drivers it employs.



(4) The DBE may lease trucks from another DBE firm, including an owner-operator who is certified
as a DBE. The DBE who leases trucks from another DBE receives credit for the total value of the
transportation services the lessee DBE provides on the contract.

(5) The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The
DBE who leases trucks from a non-DBE is entitled to credit for the total value of transportation services
provided by non-DBE lessees not to exceed the value of transportation services provided by DBE-owned
trucks on the contract. Additional participation by non-DBE lessees receives credit only for the fee or
commission it receives as a result of the lease arrangement. If a recipient chooses this approach, it must
obtain written consent from the appropriate Department Operating Administration.

Example to this paragraph (d)(5): DBE Firm X uses two of its own trucks on a contract. It leases two trucks from
DBE Firm Y and six trucks from non-DBE Firm Z. DBE credit would be awarded for the total value of transportation
services provided by Firm X and Firm Y, and may also be awarded for the total value of transportation services
provided by four of the six trucks provided by Firm Z. In all, full credit would be allowed for the participation of eight
trucks. With respect to the other two trucks provided by Firm Z, DBE credit could be awarded only for the fees or
commissions pertaining to those trucks Firm X receives as a result of the lease with Firm Z.

(6) For purposes of this paragraph (d), a lease must indicate that the DBE has exclusive use of and
control over the truck. This does not preclude the leased truck from working for others during the term of
the lease with the consent of the DBE, so long as the lease gives the DBE absolute priority for use of the
leased truck. Leased trucks must display the name and identification number of the DBE.

(e) Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the
following:

(2)(i) If the materials or supplies are obtained from a DBE manufacturer, count 100 percent of the
cost of the materials or supplies toward DBE goals.

(ii) For purposes of this paragraph (e)(1), a manufacturer is a firm that operates or maintains a
factory or establishment that produces, on the premises, the materials, supplies, articles, or equipment
required under the contract and of the general character described by the specifications.

(2)(i) If the materials or supplies are purchased from a DBE regular dealer, count 60 percent of the
cost of the materials or supplies toward DBE goals.

(i) For purposes of this section, a regular dealer is a firm that owns, operates, or maintains a store,
warehouse, or other establishment in which the materials, supplies, articles or equipment of the general
character described by the specifications and required under the contract are bought, kept in stock, and
regularly sold or leased to the public in the usual course of business.

(A) To be a regular dealer, the firm must be an established, regular business that engages, as its
principal business and under its own name, in the purchase and sale or lease of the products in question.

(B) A person may be a regular dealer in such bulk items as petroleum products, steel, cement,
gravel, stone, or asphalt without owning, operating, or maintaining a place of business as provided in this
paragraph (e)(2)(ii) if the person both owns and operates distribution equipment for the products. Any
supplementing of regular dealers' own distribution equipment shall be by a long-term lease agreement
and not on an ad hoc or contract-by-contract basis.

(C) Packagers, brokers, manufacturers' representatives, or other persons who arrange or expedite
transactions are not regular dealers within the meaning of this paragraph (e)(2).



(3) With respect to materials or supplies purchased from a DBE which is neither a manufacturer nor
a regular dealer, count the entire amount of fees or commissions charged for assistance in the
procurement of the materials and supplies, or fees or transportation charges for the delivery of materials
or supplies required on a job site, toward DBE goals, provided you determine the fees to be reasonable
and not excessive as compared with fees customarily allowed for similar services. Do not count any
portion of the cost of the materials and supplies themselves toward DBE goals, however.

(f) If a firm is not currently certified as a DBE in accordance with the standards of subpart D of this
part at the time of the execution of the contract, do not count the firm's participation toward any DBE
goals, except as provided for in §26.87(i)).

(9) Do not count the dollar value of work performed under a contract with a firm after it has ceased
to be certified toward your overall goal.

(h) Do not count the participation of a DBE subcontractor toward a contractor's final compliance with
its DBE obligations on a contract until the amount being counted has actually been paid to the DBE.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003]



Subpart D—Certification Standards

§26.61 How are burdens of proof allocated in the certification process?

(a) In determining whether to certify a firm as eligible to participate as a DBE, you must apply the
standards of this subpart.

(b) The firm seeking certification has the burden of demonstrating to you, by a preponderance of the
evidence, that it meets the requirements of this subpart concerning group membership or individual
disadvantage, business size, ownership, and control.

(c) You must rebuttably presume that members of the designated groups identified in §26.67(a) are
socially and economically disadvantaged. This means they do not have the burden of proving to you that
they are socially and economically disadvantaged. In order to obtain the benefit of the rebuttable
presumption, individuals must submit a signed, notarized statement that they are a member of one of the
groups in 826.67(a). Applicants do have the obligation to provide you information concerning their
economic disadvantage (see 826.67).

(d) Individuals who are not presumed to be socially and economically disadvantaged, and
individuals concerning whom the presumption of disadvantage has been rebutted, have the burden of
proving to you, by a preponderance of the evidence, that they are socially and economically
disadvantaged. (See Appendix E of this part.)

(e) You must make determinations concerning whether individuals and firms have met their burden
of demonstrating group membership, ownership, control, and social and economic disadvantage (where
disadvantage must be demonstrated on an individual basis) by considering all the facts in the record,
viewed as a whole.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003]
826.63 What rules govern group membership determinations?

(a)(2) If, after reviewing the signed notarized statement of membership in a presumptively
disadvantaged group (see §26.61(c)), you have a well founded reason to question the individual's claim of
membership in that group, you must require the individual to present additional evidence that he or she is
a member of the group.

(2) You must provide the individual a written explanation of your reasons for questioning his or her
group membership and a written request for additional evidence as outlined in paragraph (b) of this
section.

(3) In implementing this section, you must take special care to ensure that you do not impose a
disproportionate burden on members of any particular designated group. Imposing a disproportionate
burden on members of a particular group could violate §26.7(b) and/or Title VI of the Civil Rights Act of
1964 and 49 CFR part 21.

(b) In making such a determination, you must consider whether the person has held himself out to
be a member of the group over a long period of time prior to application for certification and whether the
person is regarded as a member of the group by the relevant community. You may require the applicant
to produce appropriate documentation of group membership.



(2) If you determine that an individual claiming to be a member of a group presumed to be
disadvantaged is not a member of a designated disadvantaged group, the individual must demonstrate
social and economic disadvantage on an individual basis.

(2) Your decisions concerning membership in a designated group are subject to the certification
appeals procedure of §26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003]
§26.65 What rules govern business size determinations?

(a) To be an eligible DBE, a firm (including its affiliates) must be an existing small business, as
defined by Small Business Administration (SBA) standards. As a recipient, you must apply current SBA
business size standard(s) found in 13 CFR part 121 appropriate to the type(s) of work the firm seeks to
perform in DOT-assisted contracts.

(b) Even if it meets the requirements of paragraph (a) of this section, a firm is not an eligible DBE in
any Federal fiscal year if the firm (including its affiliates) has had average annual gross receipts, as
defined by SBA regulations (see 13 CFR 121.402), over the firm's previous three fiscal years, in excess of
$22.41 million.

(c) The Department adjusts the number in paragraph (b) of this section annually using the
Department of Commerce price deflators for purchases by State and local governments as the basis for
this adjustment.

[74 FR 15224, Apr. 3, 2009]
§26.67 What rules determine social and economic disadvantage?

(a) Presumption of disadvantage. (1) You must rebuttably presume that citizens of the United States
(or lawfully admitted permanent residents) who are women, Black Americans, Hispanic Americans, Native
Americans, Asian-Pacific Americans, Subcontinent Asian Americans, or other minorities found to be
disadvantaged by the SBA, are socially and economically disadvantaged individuals. You must require
applicants to submit a signed, notarized certification that each presumptively disadvantaged owner is, in
fact, socially and economically disadvantaged.

(2)()) You must require each individual owner of a firm applying to participate as a DBE, whose
ownership and control are relied upon for DBE certification to certify that he or she has a personal net
worth that does not exceed $1.32 million.

(i) You must require each individual who makes this certification to support it with a signed,
notarized statement of personal net worth, with appropriate supporting documentation. This statement
and documentation must not be unduly lengthy, burdensome, or intrusive.

(iii) In determining an individual's net worth, you must observe the following requirements:
(A) Exclude an individual's ownership interest in the applicant firm;

(B) Exclude the individual's equity in his or her primary residence (except any portion of such equity
that is attributable to excessive withdrawals from the applicant firm).

(C) Do not use a contingent liability to reduce an individual's net worth.



(D) With respect to assets held in vested pension plans, Individual Retirement Accounts, 401(k)
accounts, or other retirement savings or investment programs in which the assets cannot be distributed to
the individual at the present time without significant adverse tax or interest consequences, include only
the present value of such assets, less the tax and interest penalties that would accrue if the asset were
distributed at the present time.

(iv) Notwithstanding any provision of Federal or state law, you must not release an individual's
personal net worth statement nor any documents pertaining to it to any third party without the written
consent of the submitter. Provided, that you must transmit this information to DOT in any certification
appeal proceeding under section 26.89 of this part or to any other state to which the individual's firm has
applied for certification under §26.85 of this part.

(b) Rebuttal of presumption of disadvantage. (1) If the statement of personal net worth that an
individual submits under paragraph (a)(2) of this section shows that the individual's personal net worth
exceeds $1.32 million, the individual's presumption of economic disadvantage is rebutted. You are not
required to have a proceeding under paragraph (b)(2) of this section in order to rebut the presumption of
economic disadvantage in this case.

(2) If you have a reasonable basis to believe that an individual who is a member of one of the
designated groups is not, in fact, socially and/or economically disadvantaged you may, at any time, start a
proceeding to determine whether the presumption should be regarded as rebutted with respect to that
individual. Your proceeding must follow the procedures of §26.87.

(3) In such a proceeding, you have the burden of demonstrating, by a preponderance of the
evidence, that the individual is not socially and economically disadvantaged. You may require the
individual to produce information relevant to the determination of his or her disadvantage.

(4) When an individual's presumption of social and/or economic disadvantage has been rebutted,
his or her ownership and control of the firm in question cannot be used for purposes of DBE eligibility
under this subpart unless and until he or she makes an individual showing of social and/or economic
disadvantage. If the basis for rebutting the presumption is a determination that the individual's personal
net worth exceeds $1.32 million, the individual is no longer eligible for participation in the program and
cannot regain eligibility by making an individual showing of disadvantage.

(c) [Reserved]

(d) Individual determinations of social and economic disadvantage. Firms owned and controlled by
individuals who are not presumed to be socially and economically disadvantaged (including individuals
whose presumed disadvantage has been rebutted) may apply for DBE certification. You must make a
case-by-case determination of whether each individual whose ownership and control are relied upon for
DBE certification is socially and economically disadvantaged. In such a proceeding, the applicant firm has
the burden of demonstrating to you, by a preponderance of the evidence, that the individuals who own
and control it are socially and economically disadvantaged. An individual whose personal net worth
exceeds $1.32 million shall not be deemed to be economically disadvantaged. In making these
determinations, use the guidance found in Appendix E of this part. You must require that applicants
provide sufficient information to permit determinations under the guidance of Appendix E of this part.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35554, June 16, 2003; 76 FR 5099,
Jan. 28, 2011]

§26.69 What rules govern determinations of ownership?

(a) In determining whether the socially and economically disadvantaged participants in a firm own
the firm, you must consider all the facts in the record, viewed as a whole.



(b) To be an eligible DBE, a firm must be at least 51 percent owned by socially and economically
disadvantaged individuals.

(1) In the case of a corporation, such individuals must own at least 51 percent of the each class of
voting stock outstanding and 51 percent of the aggregate of all stock outstanding.

(2) In the case of a partnership, 51 percent of each class of partnership interest must be owned by
socially and economically disadvantaged individuals. Such ownership must be reflected in the firm's
partnership agreement.

(3) In the case of a limited liability company, at least 51 percent of each class of member interest
must be owned by socially and economically disadvantaged individuals.

(c) The firm's ownership by socially and economically disadvantaged individuals must be real,
substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership
documents. The disadvantaged owners must enjoy the customary incidents of ownership, and share in
the risks and profits commensurate with their ownership interests, as demonstrated by the substance, not
merely the form, of arrangements.

(d) All securities that constitute ownership of a firm shall be held directly by disadvantaged persons.
Except as provided in this paragraph (d), no securities or assets held in trust, or by any guardian for a
minor, are considered as held by disadvantaged persons in determining the ownership of a firm.
However, securities or assets held in trust are regarded as held by a disadvantaged individual for
purposes of determining ownership of the firm, if—

(1) The beneficial owner of securities or assets held in trust is a disadvantaged individual, and the
trustee is the same or another such individual; or

(2) The beneficial owner of a trust is a disadvantaged individual who, rather than the trustee,
exercises effective control over the management, policy-making, and daily operational activities of the
firm. Assets held in a revocable living trust may be counted only in the situation where the same
disadvantaged individual is the sole grantor, beneficiary, and trustee.

(e) The contributions of capital or expertise by the socially and economically disadvantaged owners
to acquire their ownership interests must be real and substantial. Examples of insufficient contributions
include a promise to contribute capital, an unsecured note payable to the firm or an owner who is not a
disadvantaged individual, or mere participation in a firm's activities as an employee. Debt instruments
from financial institutions or other organizations that lend funds in the normal course of their business do
not render a firm ineligible, even if the debtor's ownership interest is security for the loan.

(f) The following requirements apply to situations in which expertise is relied upon as part of a
disadvantaged owner's contribution to acquire ownership:

(1) The owner's expertise must be—

() In a specialized field;

(i) Of outstanding quality;

(iii) In areas critical to the firm's operations;

(iv) Indispensable to the firm's potential success;



(v) Specific to the type of work the firm performs; and

(vi) Documented in the records of the firm. These records must clearly show the contribution of
expertise and its value to the firm.

(2) The individual whose expertise is relied upon must have a significant financial investment in the
firm.

(9) You must always deem as held by a socially and economically disadvantaged individual, for
purposes of determining ownership, all interests in a business or other assets obtained by the individual—

(1) As the result of a final property settlement or court order in a divorce or legal separation,
provided that no term or condition of the agreement or divorce decree is inconsistent with this section; or

(2) Through inheritance, or otherwise because of the death of the former owner.

(h)(1) You must presume as not being held by a socially and economically disadvantaged individual,
for purposes of determining ownership, all interests in a business or other assets obtained by the
individual as the result of a gift, or transfer without adequate consideration, from any non-disadvantaged
individual or non-DBE firm who is—

() Involved in the same firm for which the individual is seeking certification, or an affiliate of that firm;
(i) Involved in the same or a similar line of business; or

(iii) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which
the individual is seeking certification.

(2) To overcome this presumption and permit the interests or assets to be counted, the
disadvantaged individual must demonstrate to you, by clear and convincing evidence, that—

() The gift or transfer to the disadvantaged individual was made for reasons other than obtaining
certification as a DBE; and

(i) The disadvantaged individual actually controls the management, policy, and operations of the
firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the gift
or transfer.

() You must apply the following rules in situations in which marital assets form a basis for ownership
of a firm:

(1) When marital assets (other than the assets of the business in question), held jointly or as
community property by both spouses, are used to acquire the ownership interest asserted by one spouse,
you must deem the ownership interest in the firm to have been acquired by that spouse with his or her
own individual resources, provided that the other spouse irrevocably renounces and transfers all rights in
the ownership interest in the manner sanctioned by the laws of the state in which either spouse or the firm
is domiciled. You do not count a greater portion of joint or community property assets toward ownership
than state law would recognize as belonging to the socially and economically disadvantaged owner of the
applicant firm.

(2) A copy of the document legally transferring and renouncing the other spouse's rights in the jointly
owned or community assets used to acquire an ownership interest in the firm must be included as part of
the firm's application for DBE certification.



() You may consider the following factors in determining the ownership of a firm. However, you must
not regard a contribution of capital as failing to be real and substantial, or find a firm ineligible, solely
because—

(1) A socially and economically disadvantaged individual acquired his or her ownership interest as
the result of a gift, or transfer without adequate consideration, other than the types set forth in paragraph
(h) of this section;

(2) There is a provision for the co-signature of a spouse who is not a socially and economically
disadvantaged individual on financing agreements, contracts for the purchase or sale of real or personal
property, bank signature cards, or other documents; or

(3) Ownership of the firm in question or its assets is transferred for adequate consideration from a
spouse who is not a socially and economically disadvantaged individual to a spouse who is such an
individual. In this case, you must give particularly close and careful scrutiny to the ownership and control
of a firm to ensure that it is owned and controlled, in substance as well as in form, by a socially and
economically disadvantaged individual.

§26.71 What rules govern determinations concerning control?

(a) In determining whether socially and economically disadvantaged owners control a firm, you must
consider all the facts in the record, viewed as a whole.

(b) Only an independent business may be certified as a DBE. An independent business is one the
viability of which does not depend on its relationship with another firm or firms.

(1) In determining whether a potential DBE is an independent business, you must scrutinize
relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or
bonding support, and other resources.

(2) You must consider whether present or recent employer/employee relationships between the
disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE
firms compromise the independence of the potential DBE firm.

(3) You must examine the firm's relationships with prime contractors to determine whether a pattern
of exclusive or primary dealings with a prime contractor compromises the independence of the potential
DBE firm.

(4) In considering factors related to the independence of a potential DBE firm, you must consider the
consistency of relationships between the potential DBE and non-DBE firms with normal industry practice.

(c) A DBE firm must not be subject to any formal or informal restrictions which limit the customary
discretion of the socially and economically disadvantaged owners. There can be no restrictions through
corporate charter provisions, by-law provisions, contracts or any other formal or informal devices (e.qg.,
cumulative voting rights, voting powers attached to different classes of stock, employment contracts,
requirements for concurrence by non-disadvantaged partners, conditions precedent or subsequent,
executory agreements, voting trusts, restrictions on or assignments of voting rights) that prevent the
socially and economically disadvantaged owners, without the cooperation or vote of any non-
disadvantaged individual, from making any business decision of the firm. This paragraph does not
preclude a spousal co-signature on documents as provided for in §26.69(j)(2).



(d) The socially and economically disadvantaged owners must possess the power to direct or cause
the direction of the management and policies of the firm and to make day-to-day as well as long-term
decisions on matters of management, policy and operations.

(1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief
executive officer or president).

(2) In a corporation, disadvantaged owners must control the board of directors.

(3) In a partnership, one or more disadvantaged owners must serve as general partners, with control
over all partnership decisions.

(e) Individuals who are not socially and economically disadvantaged may be involved in a DBE firm
as owners, managers, employees, stockholders, officers, and/or directors. Such individuals must not,
however, possess or exercise the power to control the firm, or be disproportionately responsible for the
operation of the firm.

(f) The socially and economically disadvantaged owners of the firm may delegate various areas of
the management, policymaking, or daily operations of the firm to other participants in the firm, regardless
of whether these participants are socially and economically disadvantaged individuals. Such delegations
of authority must be revocable, and the socially and economically disadvantaged owners must retain the
power to hire and fire any person to whom such authority is delegated. The managerial role of the socially
and economically disadvantaged owners in the firm's overall affairs must be such that the recipient can
reasonably conclude that the socially and economically disadvantaged owners actually exercise control
over the firm's operations, management, and policy.

(9) The socially and economically disadvantaged owners must have an overall understanding of,
and managerial and technical competence and experience directly related to, the type of business in
which the firm is engaged and the firm's operations. The socially and economically disadvantaged owners
are not required to have experience or expertise in every critical area of the firm's operations, or to have
greater experience or expertise in a given field than managers or key employees. The socially and
economically disadvantaged owners must have the ability to intelligently and critically evaluate
information presented by other participants in the firm's activities and to use this information to make
independent decisions concerning the firm's daily operations, management, and policymaking. Generally,
expertise limited to office management, administration, or bookkeeping functions unrelated to the
principal business activities of the firm is insufficient to demonstrate control.

(h) If state or local law requires the persons to have a particular license or other credential in order
to own and/or control a certain type of firm, then the socially and economically disadvantaged persons
who own and control a potential DBE firm of that type must possess the required license or credential. If
state or local law does not require such a person to have such a license or credential to own and/or
control a firm, you must not deny certification solely on the ground that the person lacks the license or
credential. However, you may take into account the absence of the license or credential as one factor in
determining whether the socially and economically disadvantaged owners actually control the firm.

()(1) You may consider differences in remuneration between the socially and economically
disadvantaged owners and other participants in the firm in determining whether to certify a firm as a DBE.
Such consideration shall be in the context of the duties of the persons involved, normal industry practices,
the firm's policy and practice concerning reinvestment of income, and any other explanations for the
differences proffered by the firm. You may determine that a firm is controlled by its socially and
economically disadvantaged owner although that owner's remuneration is lower than that of some other
participants in the firm.



(2) In a case where a non-disadvantaged individual formerly controlled the firm, and a socially and
economically disadvantaged individual now controls it, you may consider a difference between the
remuneration of the former and current controller of the firm as a factor in determining who controls the
firm, particularly when the non-disadvantaged individual remains involved with the firm and continues to
receive greater compensation than the disadvantaged individual.

() In order to be viewed as controlling a firm, a socially and economically disadvantaged owner
cannot engage in outside employment or other business interests that conflict with the management of
the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm to
control its activities. For example, absentee ownership of a business and part-time work in a full-time firm
are not viewed as constituting control. However, an individual could be viewed as controlling a part-time
business that operates only on evenings and/or weekends, if the individual controls it all the time it is
operating.

(k)(1) A socially and economically disadvantaged individual may control a firm even though one or
more of the individual's immediate family members (who themselves are not socially and economically
disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another capacity.
Except as otherwise provided in this paragraph, you must make a judgment about the control the socially
and economically disadvantaged owner exercises vis-a-vis other persons involved in the business as you
do in other situations, without regard to whether or not the other persons are immediate family members.

(2) If you cannot determine that the socially and economically disadvantaged owners—as distinct
from the family as a whole—control the firm, then the socially and economically disadvantaged owners
have failed to carry their burden of proof concerning control, even though they may participate
significantly in the firm's activities.

() Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether
or not an immediate family member), ownership and/or control were transferred to a socially and
economically disadvantaged individual, and the non-disadvantaged individual remains involved with the
firm in any capacity, the disadvantaged individual now owning the firm must demonstrate to you, by clear
and convincing evidence, that:

(1) The transfer of ownership and/or control to the disadvantaged individual was made for reasons
other than obtaining certification as a DBE; and

(2) The disadvantaged individual actually controls the management, policy, and operations of the
firm, notwithstanding the continuing participation of a non-disadvantaged individual who formerly owned
and/or controlled the firm.

(m) In determining whether a firm is controlled by its socially and economically disadvantaged
owners, you may consider whether the firm owns equipment necessary to perform its work. However, you
must not determine that a firm is not controlled by socially and economically disadvantaged individuals
solely because the firm leases, rather than owns, such equipment, where leasing equipment is a normal
industry practice and the lease does not involve a relationship with a prime contractor or other party that
compromises the independence of the firm.

(n) You must grant certification to a firm only for specific types of work in which the socially and
economically disadvantaged owners have the ability to control the firm. To become certified in an
additional type of work, the firm need demonstrate to you only that its socially and economically
disadvantaged owners are able to control the firm with respect to that type of work. You must not require
that the firm be recertified or submit a new application for certification, but you must verify the
disadvantaged owner's control of the firm in the additional type of work.



(1) The types of work a firm can perform (whether on initial certification or when a new type of work
is added) must be described in terms of the most specific available NAICS code for that type of work. If
you choose, you may also, in addition to applying the appropriate NAICS code, apply a descriptor from a
classification scheme of equivalent detail and specificity. A correct NAICS code is one that describes, as
specifically as possible, the principal goods or services which the firm would provide to DOT recipients.
Multiple NAICS codes may be assigned where appropriate. Program participants must rely on, and not
depart from, the plain meaning of NAICS code descriptions in determining the scope of a firm's
certification. If your Directory does not list types of work for any firm in a manner consistent with this
paragraph (a)(1), you must update the Directory entry for that firm to meet the requirements of this
paragraph (a)(1) by August 28, 2011.

(2) Firms and recipients must check carefully to make sure that the NAICS codes cited in a
certification are kept up-to-date and accurately reflect work which the UCP has determined the firm's
owners can control. The firm bears the burden of providing detailed company information the certifying
agency needs to make an appropriate NAICS code designation.

(3) If a firm believes that there is not a NAICS code that fully or clearly describes the type(s) of work
in which it is seeking to be certified as a DBE, the firm may request that the certifying agency, in its
certification documentation, supplement the assigned NAICS code(s) with a clear, specific, and detailed
narrative description of the type of work in which the firm is certified. A vague, general, or confusing
description is not sufficient for this purpose, and recipients should not rely on such a description in
determining whether a firm's participation can be counted toward DBE goals.

(4) A certifier is not precluded from changing a certification classification or description if there is a
factual basis in the record. However, certifiers must not make after-the-fact statements about the scope of
a certification, not supported by evidence in the record of the certification action.

(o) A business operating under a franchise or license agreement may be certified if it meets the
standards in this subpart and the franchiser or licenser is not affiliated with the franchisee or licensee. In
determining whether affiliation exists, you should generally not consider the restraints relating to
standardized quality, advertising, accounting format, and other provisions imposed on the franchisee or
licensee by the franchise agreement or license, provided that the franchisee or licensee has the right to
profit from its efforts and bears the risk of loss commensurate with ownership. Alternatively, even though
a franchisee or licensee may not be controlled by virtue of such provisions in the franchise agreement or
license, affiliation could arise through other means, such as common management or excessive
restrictions on the sale or transfer of the franchise interest or license.

(p) In order for a partnership to be controlled by socially and economically disadvantaged
individuals, any non-disadvantaged partners must not have the power, without the specific written
concurrence of the socially and economically disadvantaged partner(s), to contractually bind the
partnership or subject the partnership to contract or tort liability.

(q) The socially and economically disadvantaged individuals controlling a firm may use an employee
leasing company. The use of such a company does not preclude the socially and economically
disadvantaged individuals from controlling their firm if they continue to maintain an employer-employee
relationship with the leased employees. This includes being responsible for hiring, firing, training,
assigning, and otherwise controlling the on-the-job activities of the employees, as well as ultimate
responsibility for wage and tax obligations related to the employees.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5099, Jan. 28, 2011]

§26.73 What are other rules affecting certification?



(a)(2) Consideration of whether a firm performs a commercially useful function or is a regular dealer
pertains solely to counting toward DBE goals the participation of firms that have already been certified as
DBEs. Except as provided in paragraph (a)(2) of this section, you must not consider commercially useful
function issues in any way in making decisions about whether to certify a firm as a DBE.

(2) You may consider, in making certification decisions, whether a firm has exhibited a pattern of
conduct indicating its involvement in attempts to evade or subvert the intent or requirements of the DBE
program.

(b)(1) You must evaluate the eligibility of a firm on the basis of present circumstances. You must not
refuse to certify a firm based solely on historical information indicating a lack of ownership or control of
the firm by socially and economically disadvantaged individuals at some time in the past, if the firm
currently meets the ownership and control standards of this part.

(2) You must not refuse to certify a firm solely on the basis that it is a newly formed firm, has not
completed projects or contracts at the time of its application, has not yet realized profits from its activities,
or has not demonstrated a potential for success. If the firm meets disadvantaged, size, ownership, and
control requirements of this Part, the firm is eligible for certification.

(c) DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT
requests) for information relevant to the certification process. Failure or refusal to provide such
information is a ground for a denial or removal of certification.

(d) Only firms organized for profit may be eligible DBEs. Not-for-profit organizations, even though
controlled by socially and economically disadvantaged individuals, are not eligible to be certified as DBESs.

(e) An eligible DBE firm must be owned by individuals who are socially and economically
disadvantaged. Except as provided in this paragraph, a firm that is not owned by such individuals, but
instead is owned by another firm—even a DBE firm—cannot be an eligible DBE.

(1) If socially and economically disadvantaged individuals own and control a firm through a parent or
holding company, established for tax, capitalization or other purposes consistent with industry practice,
and the parent or holding company in turn owns and controls an operating subsidiary, you may certify the
subsidiary if it otherwise meets all requirements of this subpart. In this situation, the individual owners and
controllers of the parent or holding company are deemed to control the subsidiary through the parent or
holding company.

(2) You may certify such a subsidiary only if there is cumulatively 51 percent ownership of the
subsidiary by socially and economically disadvantaged individuals. The following examples illustrate how
this cumulative ownership provision works:

Example 1: Socially and economically disadvantaged individuals own 100 percent of a holding company, which
has a wholly-owned subsidiary. The subsidiary may be certified, if it meets all other requirements.

Example 2: Disadvantaged individuals own 100 percent of the holding company, which owns 51 percent of a
subsidiary. The subsidiary may be certified, if all other requirements are met.

Example 3: Disadvantaged individuals own 80 percent of the holding company, which in turn owns 70 percent
of a subsidiary. In this case, the cumulative ownership of the subsidiary by disadvantaged individuals is 56 percent
(80 percent of the 70 percent). This is more than 51 percent, so you may certify the subsidiary, if all other
requirements are met.

Example 4: Same as Example 2 or 3, but someone other than the socially and economically disadvantaged
owners of the parent or holding company controls the subsidiary. Even though the subsidiary is owned by



disadvantaged individuals, through the holding or parent company, you cannot certify it because it fails to meet
control requirements.

Example 5: Disadvantaged individuals own 60 percent of the holding company, which in turn owns 51 percent
of a subsidiary. In this case, the cumulative ownership of the subsidiary by disadvantaged individuals is about 31
percent. This is less than 51 percent, so you cannot certify the subsidiary.

Example 6: The holding company, in addition to the subsidiary seeking certification, owns several other
companies. The combined gross receipts of the holding companies and its subsidiaries are greater than the size
standard for the subsidiary seeking certification and/or the gross receipts cap of §26.65(b). Under the rules
concerning affiliation, the subsidiary fails to meet the size standard and cannot be certified.

(f) Recognition of a business as a separate entity for tax or corporate purposes is not necessarily
sufficient to demonstrate that a firm is an independent business, owned and controlled by socially and
economically disadvantaged individuals.

(9) You must not require a DBE firm to be prequalified as a condition for certification unless the
recipient requires all firms that participate in its contracts and subcontracts to be prequalified.

(h) A firm that is owned by an Indian tribe or Native Hawaiian organization, rather than by Indians or
Native Hawaiians as individuals, may be eligible for certification. Such a firm must meet the size
standards of §26.35. Such a firm must be controlled by socially and economically disadvantaged
individuals, as provided in §26.71.

(i) The following special rules apply to the certification of firms related to Alaska Native Corporations
(ANCs).

(1) Notwithstanding any other provisions of this subpart, a direct or indirect subsidiary corporation,
joint venture, or partnership entity of an ANC is eligible for certification as a DBE if it meets all of the
following requirements:

(i) The Settlement Common Stock of the underlying ANC and other stock of the ANC held by
holders of the Settlement Common Stock and by Natives and descendents of Natives represents a
majority of both the total equity of the ANC and the total voting power of the corporation for purposes of
electing directors;

(ii) The shares of stock or other units of common ownership interest in the subsidiary, joint venture,
or partnership entity held by the ANC and by holders of its Settlement Common Stock represent a
majority of both the total equity of the entity and the total voting power of the entity for the purpose of
electing directors, the general partner, or principal officers; and

(iii) The subsidiary, joint venture, or partnership entity has been certified by the Small Business
Administration under the 8(a) or small disadvantaged business program.

(2) As a recipient to whom an ANC-related entity applies for certification, you do not use the DOT
uniform application form (see Appendix F of this part). You must obtain from the firm documentation
sufficient to demonstrate that entity meets the requirements of paragraph (i)(1) of this section. You must
also obtain sufficient information about the firm to allow you to administer your program (e.g., information
that would appear in your DBE Directory).

(3) If an ANC-related firm does not meet all the conditions of paragraph (i)(1) of this section, then it
must meet the requirements of paragraph (h) of this section in order to be certified, on the same basis as
firms owned by Indian Tribes or Native Hawaiian Organizations.
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Subpart E—Certification Procedures

§26.81 What are the requirements for Unified Certification Programs?

(a) You and all other DOT recipients in your state must participate in a Unified Certification Program
(UCP).

(1) Within three years of March 4, 1999, you and the other recipients in your state must sign an
agreement establishing the UCP for that state and submit the agreement to the Secretary for approval.
The Secretary may, on the basis of extenuating circumstances shown by the recipients in the state,
extend this deadline for no more than one additional year.

(2) The agreement must provide for the establishment of a UCP meeting all the requirements of this
section. The agreement must specify that the UCP will follow all certification procedures and standards of
this part, on the same basis as recipients; that the UCP shall cooperate fully with oversight, review, and
monitoring activities of DOT and its operating administrations; and that the UCP shall implement DOT
directives and guidance concerning certification matters. The agreement shall also commit recipients to
ensuring that the UCP has sufficient resources and expertise to carry out the requirements of this part.
The agreement shall include an implementation schedule ensuring that the UCP is fully operational no
later than 18 months following the approval of the agreement by the Secretary.

(3) Subject to approval by the Secretary, the UCP in each state may take any form acceptable to the
recipients in that state.

(4) The Secretary shall review the UCP and approve it, disapprove it, or remand it to the recipients
in the state for revisions. A complete agreement which is not disapproved or remanded within 180 days of
its receipt is deemed to be accepted.

(5) If you and the other recipients in your state fail to meet the deadlines set forth in this paragraph
(a), you shall have the opportunity to make an explanation to the Secretary why a deadline could not be
met and why meeting the deadline was beyond your control. If you fail to make such an explanation, or
the explanation does not justify the failure to meet the deadline, the Secretary shall direct you to complete
the required action by a date certain. If you and the other recipients fail to carry out this direction in a
timely manner, you are collectively in noncompliance with this part.

(b) The UCP shall make all certification decisions on behalf of all DOT recipients in the state with
respect to participation in the DOT DBE Program.

(1) Certification decisions by the UCP shall be binding on all DOT recipients within the state.

(2) The UCP shall provide “one-stop shopping” to applicants for certification, such that an applicant
is required to apply only once for a DBE certification that will be honored by all recipients in the state.

(3) All obligations of recipients with respect to certification and nondiscrimination must be carried out
by UCPs, and recipients may use only UCPs that comply with the certification and nondiscrimination
requirements of this part.

(c) All certifications by UCPs shall be pre-certifications; i.e., certifications that have been made final
before the due date for bids or offers on a contract on which a firm seeks to participate as a DBE.

(d) A UCP is not required to process an application for certification from a firm having its principal
place of business outside the state if the firm is not certified by the UCP in the state in which it maintains



its principal place of business. The “home state” UCP shall share its information and documents
concerning the firm with other UCPs that are considering the firm's application.

(e) Subject to DOT approval as provided in this section, the recipients in two or more states may
form a regional UCP. UCPs may also enter into written reciprocity agreements with other UCPs. Such an
agreement shall outline the specific responsibilities of each participant. A UCP may accept the
certification of any other UCP or DOT recipient.

(f) Pending the establishment of UCPs meeting the requirements of this section, you may enter into
agreements with other recipients, on a regional or inter-jurisdictional basis, to perform certification
functions required by this part. You may also grant reciprocity to other recipient's certification decisions.

(g) Each UCP shall maintain a unified DBE directory containing, for all firms certified by the UCP
(including those from other states certified under the provisions of this part), the information required by
§26.31. The UCP shall make the directory available to the public electronically, on the internet, as well as
in print. The UCP shall update the electronic version of the directory by including additions, deletions, and
other changes as soon as they are made and shall revise the print version of the Directory at least once a
year.

(h) Except as otherwise specified in this section, all provisions of this subpart and subpart D of this
part pertaining to recipients also apply to UCPs.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5100, Jan. 28, 2011]
§26.83 What procedures do recipients follow in making certification decisions?

(a) You must ensure that only firms certified as eligible DBEs under this section participate as DBEs
in your program.

(b) You must determine the eligibility of firms as DBEs consistent with the standards of subpart D of
this part. When a UCP is formed, the UCP must meet all the requirements of subpart D of this part and
this subpart that recipients are required to meet.

(c) You must take all the following steps in determining whether a DBE firm meets the standards of
subpart D of this part:

(1) Perform an on-site visit to the offices of the firm. You must interview the principal officers of the
firm and review their résumés and/or work histories. You must also perform an on-site visit to job sites if
there are such sites on which the firm is working at the time of the eligibility investigation in your
jurisdiction or local area. You may rely upon the site visit report of any other recipient with respect to a
firm applying for certification;

(2) If the firm is a corporation, analyze the ownership of stock in the firm;
(3) Analyze the bonding and financial capacity of the firm;

(4) Determine the work history of the firm, including contracts it has received and work it has
completed,;

(5) Obtain a statement from the firm of the type of work it prefers to perform as part of the DBE
program and its preferred locations for performing the work, if any;



(6) Obtain or compile a list of the equipment owned by or available to the firm and the licenses the
firm and its key personnel possess to perform the work it seeks to do as part of the DBE program,;

(7) Require potential DBEs to complete and submit an appropriate application form, unless the
potential DBE is an SBA certified firm applying pursuant to the DOT/SBA MOU.

(i) You must use the application form provided in Appendix F to this part without change or revision.
However, you may provide in your DBE program, with the approval of the concerned operating
administration, for supplementing the form by requesting additional information not inconsistent with this
part.

(i) You must make sure that the applicant attests to the accuracy and truthfulness of the information
on the application form. This shall be done either in the form of an affidavit sworn to by the applicant
before a person who is authorized by state law to administer oaths or in the form of an unsworn
declaration executed under penalty of perjury of the laws of the United States.

(iii) You must review all information on the form prior to making a decision about the eligibility of the
firm.

(d) When another recipient, in connection with its consideration of the eligibility of a firm, makes a
written request for certification information you have obtained about that firm (e.qg., including application
materials or the report of a site visit, if you have made one to the firm), you must promptly make the
information available to the other recipient.

(e) [Reserved]

(f) Subject to the approval of the concerned operating administration as part of your DBE program,
you may impose a reasonable application fee for certification. Fee waivers shall be made in appropriate
cases.

(9) You must safeguard from disclosure to unauthorized persons information gathered as part of the
certification process that may reasonably be regarded as proprietary or other confidential business
information, consistent with applicable Federal, state, and local law.

(h) Once you have certified a DBE, it shall remain certified until and unless you have removed its
certification, in whole or in part, through the procedures of section 26.87. You may not require DBES to
reapply for certification or require “recertification” of currently certified firms. However, you may conduct a
certification review of a certified DBE firm, including a new on-site review, three years from the date of the
firm's most recent certification, or sooner if appropriate in light of changed circumstances (e.g., of the kind
requiring notice under paragraph (i) of this section), a complaint, or other information concerning the firm's
eligibility. If you have grounds to question the firm's eligibility, you may conduct an on-site review on an
unannounced basis, at the firm's offices and jobsites.

(i) If you are a DBE, you must inform the recipient or UCP in writing of any change in circumstances
affecting your ability to meet size, disadvantaged status, ownership, or control requirements of this part or
any material change in the information provided in your application form.

(1) Changes in management responsibility among members of a limited liability company are
covered by this requirement.

(2) You must attach supporting documentation describing in detail the nature of such changes.



(3) The notice must take the form of an affidavit sworn to by the applicant before a person who is
authorized by state law to administer oaths or of an unsworn declaration executed under penalty of
perjury of the laws of the United States. You must provide the written notification within 30 days of the
occurrence of the change. If you fail to make timely notification of such a change, you will be deemed to
have failed to cooperate under §26.109(c).

() If you are a DBE, you must provide to the recipient, every year on the anniversary of the date of
your certification, an affidavit sworn to by the firm's owners before a person who is authorized by state law
to administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the United
States. This affidavit must affirm that there have been no changes in the firm's circumstances affecting its
ability to meet size, disadvantaged status, ownership, or control requirements of this part or any material
changes in the information provided in its application form, except for changes about which you have
notified the recipient under paragraph (i) of this section. The affidavit shall specifically affirm that your firm
continues to meet SBA business size criteria and the overall gross receipts cap of this part, documenting
this affirmation with supporting documentation of your firm's size and gross receipts. If you fail to provide
this affidavit in a timely manner, you will be deemed to have failed to cooperate under §26.109(c).

(k) If you are a recipient, you must make decisions on applications for certification within 90 days of
receiving from the applicant firm all information required under this part. You may extend this time period
once, for no more than an additional 60 days, upon written notice to the firm, explaining fully and
specifically the reasons for the extension. You may establish a different time frame in your DBE program,
upon a showing that this time frame is not feasible, and subject to the approval of the concerned
operating administration. Your failure to make a decision by the applicable deadline under this paragraph
is deemed a constructive denial of the application, on the basis of which the firm may appeal to DOT
under §26.89.

() As a recipient or UCP, you must advise each applicant within 30 days from your receipt of the
application whether the application is complete and suitable for evaluation and, if not, what additional
information or action is required.

(m) Except as otherwise provided in this paragraph, if an applicant for DBE certification withdraws
its application before you have issued a decision on the application, the applicant can resubmit the
application at any time. As a recipient or UCP, you may not apply the waiting period provided under
§26.86(c) of this part before allowing the applicant to resubmit its application. However, you may place
the reapplication at the “end of the line,” behind other applications that have been made since the firm's
previous application was withdrawn. You may also apply the waiting period provided under §26.86(c) of
this part to a firm that has established a pattern of frequently withdrawing applications before you make a
decision.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003; 76 FR 5100, Jan. 28, 2011]
826.85 Interstate certification.
(a) This section applies with respect to any firm that is currently certified in its home state.

(b) When a firm currently certified in its home state (“State A”) applies to another State (“State B”)
for DBE certification, State B may, at its discretion, accept State A's certification and certify the firm,
without further procedures.

(1) To obtain certification in this manner, the firm must provide to State B a copy of its certification
notice from State A.



(2) Before certifying the firm, State B must confirm that the firm has a current valid certification from
State A. State B can do so by reviewing State A's electronic directory or obtaining written confirmation
from State A.

(c) In any situation in which State B chooses not to accept State A's certification of a firm as
provided in paragraph (b) of this section, as the applicant firm you must provide the information in
paragraphs (c)(1) through (4) of this section to State B.

(1) You must provide to State B a complete copy of the application form, all supporting documents,
and any other information you have submitted to State A or any other state related to your firm's
certification. This includes affidavits of no change (see §26.83(j)) and any notices of changes (see
§26.83(i)) that you have submitted to State A, as well as any correspondence you have had with State A's
UCP or any other recipient concerning your application or status as a DBE firm.

(2) You must also provide to State B any notices or correspondence from states other than State A
relating to your status as an applicant or certified DBE in those states. For example, if you have been
denied certification or decertified in State C, or subject to a decertification action there, you must inform
State B of this fact and provide all documentation concerning this action to State B.

(3) If you have filed a certification appeal with DOT (see §26.89), you must inform State B of the fact
and provide your letter of appeal and DOT's response to State B.

(4) You must submit an affidavit sworn to by the firm's owners before a person who is authorized by
State law to administer oaths or an unsworn declaration executed under penalty of perjury of the laws of
the United States.

(i) This affidavit must affirm that you have submitted all the information required by 49 CFR 26.85(c)
and the information is complete and, in the case of the information required by §26.85(c)(1), is an
identical copy of the information submitted to State A.

(ii) If the on-site report from State A supporting your certification in State A is more than three years
old, as of the date of your application to State B, State B may require that your affidavit also affirm that
the facts in the on-site report remain true and correct.

(d) As State B, when you receive from an applicant firm all the information required by paragraph (c)
of this section, you must take the following actions:

(1) Within seven days contact State A and request a copy of the site visit review report for the firm
(see §26.83(c)(1)), any updates to the site visit review, and any evaluation of the firm based on the site
visit. As State A, you must transmit this information to State B within seven days of receiving the request.
A pattern by State B of not making such requests in a timely manner or by “State A” or any other State of
not complying with such requests in a timely manner is noncompliance with this Part.

(2) Determine whether there is good cause to believe that State A's certification of the firm is
erroneous or should not apply in your State. Reasons for making such a determination may include the
following:

(i) Evidence that State A's certification was obtained by fraud;

(ii) New information, not available to State A at the time of its certification, showing that the firm does
not meet all eligibility criteria;



(iii) State A's certification was factually erroneous or was inconsistent with the requirements of this
part;

(iv) The State law of State B requires a result different from that of the State law of State A.

(v) The information provided by the applicant firm did not meet the requirements of paragraph (c) of
this section.

(3) If, as State B, unless you have determined that there is good cause to believe that State A's
certification is erroneous or should not apply in your State, you must, no later than 60 days from the date
on which you received from the applicant firm all the information required by paragraph (c) of this section,
send to the applicant firm a notice that it is certified and place the firm on your directory of certified firms.

(4) If, as State B, you have determined that there is good cause to believe that State A's certification
is erroneous or should not apply in your State, you must, no later than 60 days from the date on which
you received from the applicant firm all the information required by paragraph (c) of this section, send to
the applicant firm a notice stating the reasons for your determination.

(i) This notice must state with particularity the specific reasons why State B believes that the firm
does not meet the requirements of this Part for DBE eligibility and must offer the firm an opportunity to
respond to State B with respect to these reasons.

(i) The firm may elect to respond in writing, to request an in-person meeting with State B's decision
maker to discuss State B's objections to the firm's eligibility, or both. If the firm requests a meeting, as
State B you must schedule the meeting to take place within 30 days of receiving the firm's request.

(iii) The firm bears the burden of demonstrating, by a preponderance of evidence, that it meets the
requirements of this Part with respect to the particularized issues raised by State B's notice. The firm is
not otherwise responsible for further demonstrating its eligibility to State B.

(iv) The decision maker for State B must be an individual who is thoroughly familiar with the
provisions of this Part concerning certification.

(v) State B must issue a written decision within 30 days of the receipt of the written response from
the firm or the meeting with the decision maker, whichever is later.

(vi) The firm's application for certification is stayed pending the outcome of this process.

(vii) A decision under this paragraph (d)(4) may be appealed to the Departmental Office of Civil
Rights under s§26.89 of this part.

(e) As State B, if you have not received from State A a copy of the site visit review report by a date
14 days after you have made a timely request for it, you may hold action required by paragraphs (d)(2)
through (4) of this section in abeyance pending receipt of the site visit review report. In this event, you
must, no later than 30 days from the date on which you received from an applicant firm all the information
required by paragraph (c) of this section, notify the firm in writing of the delay in the process and the
reason for it.

(H(1) As a UCP, when you deny a firm's application, reject the application of a firm certified in State
A or any other State in which the firm is certified, through the procedures of paragraph (d)(4) of this
section, or decertify a firm, in whole or in part, you must make an entry in the Department of
Transportation Office of Civil Rights' (DOCR's) Ineligibility Determination Online Database. You must
enter the following information:



(i) The name of the firm;

(ii) The name(s) of the firm's owner(s);
(iii) The type and date of the action;
(iv) The reason for the action.

(2) As a UCP, you must check the DOCR Web site at least once every month to determine whether
any firm that is applying to you for certification or that you have already certified is on the list.

(3) For any such firm that is on the list, you must promptly request a copy of the listed decision from
the UCP that made it. As the UCP receiving such a request, you must provide a copy of the decision to
the requesting UCP within 7 days of receiving the request. As the UCP receiving the decision, you must
then consider the information in the decision in determining what, if any, action to take with respect to the
certified DBE firm or applicant.

(9) You must implement the requirements of this section beginning January 1, 2012.
[76 FR 5100, Jan. 28, 2011]
§26.86 What rules govern recipients' denials of initial requests for certification?

(a) When you deny a request by a firm, which is not currently certified with you, to be certified as a
DBE, you must provide the firm a written explanation of the reasons for the denial, specifically referencing
the evidence in the record that supports each reason for the denial. All documents and other information
on which the denial is based must be made available to the applicant, on request.

(b) When you deny DBE certification to a firm certified by the SBA, you must notify the SBA in
writing. The notification must include the reason for denial.

(c) When a firm is denied certification, you must establish a time period of no more than twelve
months that must elapse before the firm may reapply to the recipient for certification. You may provide, in
your DBE program, subject to approval by the concerned operating administration, a shorter waiting
period for reapplication. The time period for reapplication begins to run on the date the explanation
required by paragraph (a) of this section is received by the firm.

(d) When you make an administratively final denial of certification concerning a firm, the firm may
appeal the denial to the Department under §26.89.

[64 FR 5126, Feb. 2, 1999. Redesignated and amended at 68 FR 35555, June 16, 2003]
§26.87 What procedures does a recipient use to remove a DBE's eligibility?

(a) Ineligibility complaints. (1) Any person may file with you a written complaint alleging that a
currently-certified firm is ineligible and specifying the alleged reasons why the firm is ineligible. You are
not required to accept a general allegation that a firm is ineligible or an anonymous complaint. The
complaint may include any information or arguments supporting the complainant's assertion that the firm
is ineligible and should not continue to be certified. Confidentiality of complainants' identities must be
protected as provided in §26.109(b).



(2) You must review your records concerning the firm, any material provided by the firm and the
complainant, and other available information. You may request additional information from the firm or
conduct any other investigation that you deem necessary.

(3) If you determine, based on this review, that there is reasonable cause to believe that the firm is
ineligible, you must provide written notice to the firm that you propose to find the firm ineligible, setting
forth the reasons for the proposed determination. If you determine that such reasonable cause does not
exist, you must notify the complainant and the firm in writing of this determination and the reasons for it.
All statements of reasons for findings on the issue of reasonable cause must specifically reference the
evidence in the record on which each reason is based.

(b) Recipient-initiated proceedings. If, based on notification by the firm of a change in its
circumstances or other information that comes to your attention, you determine that there is reasonable
cause to believe that a currently certified firm is ineligible, you must provide written notice to the firm that
you propose to find the firm ineligible, setting forth the reasons for the proposed determination. The
statement of reasons for the finding of reasonable cause must specifically reference the evidence in the
record on which each reason is based.

(c) DOT directive to initiate proceeding. (1) If the concerned operating administration determines
that information in your certification records, or other information available to the concerned operating
administration, provides reasonable cause to believe that a firm you certified does not meet the eligibility
criteria of this part, the concerned operating administration may direct you to initiate a proceeding to
remove the firm's certification.

(2) The concerned operating administration must provide you and the firm a notice setting forth the
reasons for the directive, including any relevant documentation or other information.

(3) You must immediately commence and prosecute a proceeding to remove eligibility as provided
by paragraph (b) of this section.

(d) Hearing. When you notify a firm that there is reasonable cause to remove its eligibility, as
provided in paragraph (a), (b), or (c) of this section, you must give the firm an opportunity for an informal
hearing, at which the firm may respond to the reasons for the proposal to remove its eligibility in person
and provide information and arguments concerning why it should remain certified.

(1) In such a proceeding, you bear the burden of proving, by a preponderance of the evidence, that
the firm does not meet the certification standards of this part.

(2) You must maintain a complete record of the hearing, by any means acceptable under state law
for the retention of a verbatim record of an administrative hearing. If there is an appeal to DOT under
§26.89, you must provide a transcript of the hearing to DOT and, on request, to the firm. You must retain
the original record of the hearing. You may charge the firm only for the cost of copying the record.

(3) The firm may elect to present information and arguments in writing, without going to a hearing. In
such a situation, you bear the same burden of proving, by a preponderance of the evidence, that the firm
does not meet the certification standards, as you would during a hearing.

(e) Separation of functions. You must ensure that the decision in a proceeding to remove a firm's
eligibility is made by an office and personnel that did not take part in actions leading to or seeking to
implement the proposal to remove the firm's eligibility and are not subject, with respect to the matter, to
direction from the office or personnel who did take part in these actions.

(1) Your method of implementing this requirement must be made part of your DBE program.



(2) The decisionmaker must be an individual who is knowledgeable about the certification
requirements of your DBE program and this part.

(3) Before a UCP is operational in its state, a small airport or small transit authority (i.e., an airport or
transit authority serving an area with less than 250,000 population) is required to meet this requirement
only to the extent feasible.

(f) Grounds for decision. You must not base a decision to remove eligibility on a reinterpretation or
changed opinion of information available to the recipient at the time of its certification of the firm. You may
base such a decision only on one or more of the following:

(1) Changes in the firm's circumstances since the certification of the firm by the recipient that render
the firm unable to meet the eligibility standards of this part;

(2) Information or evidence not available to you at the time the firm was certified,;

(3) Information that was concealed or misrepresented by the firm in previous certification actions by
a recipient;

(4) A change in the certification standards or requirements of the Department since you certified the
firm; or

(5) A documented finding that your determination to certify the firm was factually erroneous.

(9) Notice of decision. Following your decision, you must provide the firm written notice of the
decision and the reasons for it, including specific references to the evidence in the record that supports
each reason for the decision. The notice must inform the firm of the consequences of your decision and of
the availability of an appeal to the Department of Transportation under §26.89. You must send copies of
the notice to the complainant in an ineligibility complaint or the concerned operating administration that
had directed you to initiate the proceeding.

(h) [Reserved]

(i) Status of firm during proceeding. (1) A firm remains an eligible DBE during the pendancy of your
proceeding to remove its eligibility.

(2) The firm does not become ineligible until the issuance of the notice provided for in paragraph (g)
of this section.

(i) Effects of removal of eligibility. When you remove a firm's eligibility, you must take the following
action:

(1) When a prime contractor has made a commitment to using the ineligible firm, or you have made
a commitment to using a DBE prime contractor, but a subcontract or contract has not been executed
before you issue the decertification notice provided for in paragraph (g) of this section, the ineligible firm
does not count toward the contract goal or overall goal. You must direct the prime contractor to meet the
contract goal with an eligible DBE firm or demonstrate to you that it has made a good faith effort to do so.

(2) If a prime contractor has executed a subcontract with the firm before you have natified the firm of
its ineligibility, the prime contractor may continue to use the firm on the contract and may continue to
receive credit toward its DBE goal for the firm's work. In this case, or in a case where you have let a prime
contract to the DBE that was later ruled ineligible, the portion of the ineligible firm's performance of the



contract remaining after you issued the notice of its ineligibility shall not count toward your overall goal,
but may count toward the contract goal.

(3) Exception: If the DBE's ineligibility is caused solely by its having exceeded the size standard
during the performance of the contract, you may continue to count its participation on that contract toward
overall and contract goals.

(k) Availability of appeal. When you make an administratively final removal of a firm's eligibility under
this section, the firm may appeal the removal to the Department under §26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011]
826.89 What is the process for certification appeals to the Department of Transportation?

(a)(2) If you are a firm that is denied certification or whose eligibility is removed by a recipient,
including SBA-certified firms applying pursuant to the DOT/SBA MOU, you may make an administrative
appeal to the Department.

(2) If you are a complainant in an ineligibility complaint to a recipient (including the concerned
operating administration in the circumstances provided in 826.87(c)), you may appeal to the Department if
the recipient does not find reasonable cause to propose removing the firm's eligibility or, following a
removal of eligibility proceeding, determines that the firm is eligible.

(3) Send appeals to the following address: Department of Transportation, Office of Civil Rights, 1200
New Jersey Avenue, SE., Washington, DC 20590.

(b) Pending the Department's decision in the matter, the recipient's decision remains in effect. The
Department does not stay the effect of the recipient's decision while it is considering an appeal.

(c) If you want to file an appeal, you must send a letter to the Department within 90 days of the date
of the recipient's final decision, including information and arguments concerning why the recipient's
decision should be reversed. The Department may accept an appeal filed later than 90 days after the
date of the decision if the Department determines that there was good cause for the late filing of the
appeal.

(1) If you are an appellant who is a firm which has been denied certification, whose certification has
been removed, whose owner is determined not to be a member of a designated disadvantaged group, or
concerning whose owner the presumption of disadvantage has been rebutted, your letter must state the
name and address of any other recipient which currently certifies the firm, which has rejected an
application for certification from the firm or removed the firm's eligibility within one year prior to the date of
the appeal, or before which an application for certification or a removal of eligibility is pending. Failure to
provide this information may be deemed a failure to cooperate under §26.109(c).

(2) If you are an appellant other than one described in paragraph (c)(1) of this section, the
Department will request, and the firm whose certification has been questioned shall promptly provide, the
information called for in paragraph (c)(1) of this section. Failure to provide this information may be
deemed a failure to cooperate under §26.109(c).

(d) When it receives an appeal, the Department requests a copy of the recipient's complete
administrative record in the matter. If you are the recipient, you must provide the administrative record,
including a hearing transcript, within 20 days of the Department's request. The Department may extend
this time period on the basis of a recipient's showing of good cause. To facilitate the Department's review
of a recipient's decision, you must ensure that such administrative records are well organized, indexed,



and paginated. Records that do not comport with these requirements are not acceptable and will be
returned to you to be corrected immediately. If an appeal is brought concerning one recipient's
certification decision concerning a firm, and that recipient relied on the decision and/or administrative
record of another recipient, this requirement applies to both recipients involved.

(e) The Department makes its decision based solely on the entire administrative record. The
Department does not make a de novo review of the matter and does not conduct a hearing. The
Department may supplement the administrative record by adding relevant information made available by
the DOT Office of Inspector General; Federal, state, or local law enforcement authorities; officials of a
DOT operating administration or other appropriate DOT office; a recipient; or a firm or other private party.

(f) As a recipient, when you provide supplementary information to the Department, you shall also
make this information available to the firm and any third-party complainant involved, consistent with
Federal or applicable state laws concerning freedom of information and privacy. The Department makes
available, on request by the firm and any third-party complainant involved, any supplementary information
it receives from any source.

(1) The Department affirms your decision unless it determines, based on the entire administrative
record, that your decision is unsupported by substantial evidence or inconsistent with the substantive or
procedural provisions of this part concerning certification.

(2) If the Department determines, after reviewing the entire administrative record, that your decision
was unsupported by substantial evidence or inconsistent with the substantive or procedural provisions of
this part concerning certification, the Department reverses your decision and directs you to certify the firm
or remove its eligibility, as appropriate. You must take the action directed by the Department's decision
immediately upon receiving written notice of it.

(3) The Department is not required to reverse your decision if the Department determines that a
procedural error did not result in fundamental unfairness to the appellant or substantially prejudice the
opportunity of the appellant to present its case.

(4) If it appears that the record is incomplete or unclear with respect to matters likely to have a
significant impact on the outcome of the case, the Department may remand the record to you with
instructions seeking clarification or augmentation of the record before making a finding. The Department
may also remand a case to you for further proceedings consistent with Department instructions
concerning the proper application of the provisions of this part.

(5) The Department does not uphold your decision based on grounds not specified in your decision.

(6) The Department's decision is based on the status and circumstances of the firm as of the date of
the decision being appealed.

(7) The Department provides written notice of its decision to you, the firm, and the complainant in an
ineligibility complaint. A copy of the notice is also sent to any other recipient whose administrative record
or decision has been involved in the proceeding (see paragraph (d) of this section). The Department will
also notify the SBA in writing when DOT takes an action on an appeal that results in or confirms a loss of
eligibility to any SBA-certified firm. The notice includes the reasons for the Department's decision,
including specific references to the evidence in the record that supports each reason for the decision.

(8) The Department's policy is to make its decision within 180 days of receiving the complete
administrative record. If the Department does not make its decision within this period, the Department
provides written notice to concerned parties, including a statement of the reason for the delay and a date
by which the appeal decision will be made.



(9) All decisions under this section are administratively final, and are not subject to petitions for
reconsideration.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35556, June 16, 2003; 73 FR 33329,
June 12, 2008]

§26.91 What actions do recipients take following DOT certification appeal decisions?

(a) If you are the recipient from whose action an appeal under §26.89 is taken, the decision is
binding. It is not binding on other recipients.

(b) If you are a recipient to which a DOT determination under §26.89 is applicable, you must take
the following action:

(1) If the Department determines that you erroneously certified a firm, you must remove the firm's
eligibility on receipt of the determination, without further proceedings on your part. Effective on the date of
your receipt of the Department’'s determination, the consequences of a removal of eligibility set forth in
§26.87(i) take effect.

(2) If the Department determines that you erroneously failed to find reasonable cause to remove the
firm's eligibility, you must expeditiously commence a proceeding to determine whether the firm's eligibility
should be removed, as provided in §26.87.

(3) If the Department determines that you erroneously declined to certify or removed the eligibility of
the firm, you must certify the firm, effective on the date of your receipt of the written notice of
Department's determination.

(4) If the Department determines that you erroneously determined that the presumption of social and
economic disadvantage either should or should not be deemed rebutted, you must take appropriate
corrective action as determined by the Department.

(5) If the Department affirms your determination, no further action is necessary.

(c) Where DOT has upheld your denial of certification to or removal of eligibility from a firm, or
directed the removal of a firm's eligibility, other recipients with whom the firm is certified may commence a
proceeding to remove the firm's eligibility under §26.87. Such recipients must not remove the firm's
eligibility absent such a proceeding. Where DOT has reversed your denial of certification to or removal of
eligibility from a firm, other recipients must take the DOT action into account in any certification action
involving the firm. However, other recipients are not required to certify the firm based on the DOT
decision.



Subpart F—Compliance and Enforcement

§26.101 What compliance procedures apply to recipients?

(a) If you fail to comply with any requirement of this part, you may be subject to formal enforcement
action under §26.103 or §26.105 or appropriate program sanctions by the concerned operating
administration, such as the suspension or termination of Federal funds, or refusal to approve projects,
grants or contracts until deficiencies are remedied. Program sanctions may include, in the case of the
FHWA program, actions provided for under 23 CFR 1.36; in the case of the FAA program, actions
consistent with 49 U.S.C. 47106(d), 47111(d), and 47122; and in the case of the FTA program, any
actions permitted under 49 U.S.C. chapter 53 or applicable FTA program requirements.

(b) As provided in statute, you will not be subject to compliance actions or sanctions for failing to
carry out any requirement of this part because you have been prevented from complying because a
Federal court has issued a final order in which the court found that the requirement is unconstitutional.

§26.103 What enforcement actions apply in FHWA and FTA programs?
The provisions of this section apply to enforcement actions under FHWA and FTA programs:

(a) Noncompliance complaints. Any person who believes that a recipient has failed to comply with
its obligations under this part may file a written complaint with the concerned operating administration's
Office of Civil Rights. If you want to file a complaint, you must do so no later than 180 days after the date
of the alleged violation or the date on which you learned of a continuing course of conduct in violation of
this part. In response to your written request, the Office of Civil Rights may extend the time for filing in the
interest of justice, specifying in writing the reason for so doing. The Office of Civil Rights may protect the
confidentiality of your identity as provided in §26.109(b). Complaints under this part are limited to
allegations of violation of the provisions of this part.

(b) Compliance reviews. The concerned operating administration may review the recipient's
compliance with this part at any time, including reviews of paperwork and on-site reviews, as appropriate.
The Office of Civil Rights may direct the operating administration to initiate a compliance review based on
complaints received.

(c) Reasonable cause notice. If it appears, from the investigation of a complaint or the results of a
compliance review, that you, as a recipient, are in noncompliance with this part, the appropriate DOT
office promptly sends you, return receipt requested, a written notice advising you that there is reasonable
cause to find you in noncompliance. The notice states the reasons for this finding and directs you to reply
within 30 days concerning whether you wish to begin conciliation.

(d) Conciliation. (1) If you request conciliation, the appropriate DOT office shall pursue conciliation
for at least 30, but not more than 120, days from the date of your request. The appropriate DOT office
may extend the conciliation period for up to 30 days for good cause, consistent with applicable statutes.

(2) If you and the appropriate DOT office sign a conciliation agreement, then the matter is regarded
as closed and you are regarded as being in compliance. The conciliation agreement sets forth the
measures you have taken or will take to ensure compliance. While a conciliation agreement is in effect,
you remain eligible for FHWA or FTA financial assistance.



(3) The concerned operating administration shall monitor your implementation of the conciliation
agreement and ensure that its terms are complied with. If you fail to carry out the terms of a conciliation
agreement, you are in noncompliance.

(4) If you do not request conciliation, or a conciliation agreement is not signed within the time
provided in paragraph (d)(1) of this section, then enforcement proceedings begin.

(e) Enforcement actions. (1) Enforcement actions are taken as provided in this subpart.
(2) Applicable findings in enforcement proceedings are binding on all DOT offices.
§26.105 What enforcement actions apply in FAA programs?

(a) Compliance with all requirements of this part by airport sponsors and other recipients of FAA
financial assistance is enforced through the procedures of Title 49 of the United States Code, including 49
U.S.C. 47106(d), 47111(d), and 47122, and regulations implementing them.

(b) The provisions of §26.103(b) and this section apply to enforcement actions in FAA programs.

(c) Any person who knows of a violation of this part by a recipient of FAA funds may file a complaint
under 14 CFR part 16 with the Federal Aviation Administration Office of Chief Counsel.

§26.107 What enforcement actions apply to firms participating in the DBE program?

(a) If you are a firm that does not meet the eligibility criteria of subpart D of this part and that
attempts to participate in a DOT-assisted program as a DBE on the basis of false, fraudulent, or deceitful
statements or representations or under circumstances indicating a serious lack of business integrity or
honesty, the Department may initiate suspension or debarment proceedings against you under 2 CFR
parts 180 and 1200.

(b) If you are a firm that, in order to meet DBE contract goals or other DBE program requirements,
uses or attempts to use, on the basis of false, fraudulent or deceitful statements or representations or
under circumstances indicating a serious lack of business integrity or honesty, another firm that does not
meet the eligibility criteria of subpart D of this part, the Department may initiate suspension or debarment
proceedings against you under 2 CFR parts 180 and 1200.

(c) In a suspension or debarment proceeding brought under paragraph (a) or (b) of this section, the
concerned operating administration may consider the fact that a purported DBE has been certified by a
recipient. Such certification does not preclude the Department from determining that the purported DBE,
or another firm that has used or attempted to use it to meet DBE goals, should be suspended or
debarred.

(d) The Department may take enforcement action under 49 CFR Part 31, Program Fraud and Civil
Remedies, against any participant in the DBE program whose conduct is subject to such action under 49
CFR part 31.

(e) The Department may refer to the Department of Justice, for prosecution under 18 U.S.C. 1001 or
other applicable provisions of law, any person who makes a false or fraudulent statement in connection
with participation of a DBE in any DOT-assisted program or otherwise violates applicable Federal
statutes.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5101, Jan. 28, 2011]



§26.109 What are the rules governing information, confidentiality, cooperation, and intimidation
or retaliation?

(a) Availability of records. (1) In responding to requests for information concerning any aspect of the
DBE program, the Department complies with provisions of the Federal Freedom of Information and
Privacy Acts (5 U.S.C. 552 and 552a). The Department may make available to the public any information
concerning the DBE program release of which is not prohibited by Federal law.

(2) Notwithstanding any provision of Federal or state law, you must not release any information that
may reasonably be construed as confidential business information to any third party without the written
consent of the firm that submitted the information. This includes applications for DBE certification and
supporting information. However, you must transmit this information to DOT in any certification appeal
proceeding under 826.89 of this part or to any other state to which the individual's firm has applied for
certification under §26.85 of this part.

(b) Confidentiality of information on complainants. Notwithstanding the provisions of paragraph (a) of
this section, the identity of complainants shall be kept confidential, at their election. If such confidentiality
will hinder the investigation, proceeding or hearing, or result in a denial of appropriate administrative due
process to other parties, the complainant must be advised for the purpose of waiving the privilege.
Complainants are advised that, in some circumstances, failure to waive the privilege may result in the
closure of the investigation or dismissal of the proceeding or hearing. FAA follows the procedures of 14
CFR part 16 with respect to confidentiality of information in complaints.

(c) Cooperation. All participants in the Department's DBE program (including, but not limited to,
recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors
using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and
recipient compliance reviews, certification reviews, investigations, and other requests for information.
Failure to do so shall be a ground for appropriate action against the party involved (e.g., with respect to
recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of
eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the
complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-
responsibility for future contracts and/or suspension and debarment).

(d) Intimidation and retaliation. If you are a recipient, contractor, or any other participant in the
program, you must not intimidate, threaten, coerce, or discriminate against any individual or firm for the
purpose of interfering with any right or privilege secured by this part or because the individual or firm has
made a complaint, testified, assisted, or participated in any manner in an investigation, proceeding, or
hearing under this part. If you violate this prohibition, you are in noncompliance with this part.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011]



Appendix A to Part 26—Guidance Concerning Good Faith Efforts

I. When, as a recipient, you establish a contract goal on a DOT-assisted contract, a bidder must, in
order to be responsible and/or responsive, make good faith efforts to meet the goal. The bidder can meet
this requirement in either of two ways. First, the bidder can meet the goal, documenting commitments for
participation by DBE firms sufficient for this purpose. Second, even if it doesn't meet the goal, the bidder
can document adequate good faith efforts. This means that the bidder must show that it took all
necessary and reasonable steps to achieve a DBE goal or other requirement of this part which, by their
scope, intensity, and appropriateness to the objective, could reasonably be expected to obtain sufficient
DBE participation, even if they were not fully successful.

II. In any situation in which you have established a contract goal, part 26 requires you to use the
good faith efforts mechanism of this part. As a recipient, it is up to you to make a fair and reasonable
judgment whether a bidder that did not meet the goal made adequate good faith efforts. It is important for
you to consider the quality, quantity, and intensity of the different kinds of efforts that the bidder has
made. The efforts employed by the bidder should be those that one could reasonably expect a bidder to
take if the bidder were actively and aggressively trying to obtain DBE participation sufficient to meet the
DBE contract goal. Mere pro forma efforts are not good faith efforts to meet the DBE contract
requirements. We emphasize, however, that your determination concerning the sufficiency of the firm's
good faith efforts is a judgment call: meeting quantitative formulas is not required.

lll. The Department also strongly cautions you against requiring that a bidder meet a contract goal
(i.e., obtain a specified amount of DBE participation) in order to be awarded a contract, even though the
bidder makes an adequate good faith efforts showing. This rule specifically prohibits you from ignoring
bona fide good faith efforts.

IV. The following is a list of types of actions which you should consider as part of the bidder's good
faith efforts to obtain DBE participation. It is not intended to be a mandatory checklist, nor is it intended to
be exclusive or exhaustive. Other factors or types of efforts may be relevant in appropriate cases.

A. Soliciting through all reasonable and available means (e.g. attendance at pre-bid meetings,
advertising and/or written notices) the interest of all certified DBEs who have the capability to perform the
work of the contract. The bidder must solicit this interest within sufficient time to allow the DBESs to
respond to the solicitation. The bidder must determine with certainty if the DBEs are interested by taking
appropriate steps to follow up initial solicitations.

B. Selecting portions of the work to be performed by DBEs in order to increase the likelihood that
the DBE goals will be achieved. This includes, where appropriate, breaking out contract work items into
economically feasible units to facilitate DBE patrticipation, even when the prime contractor might
otherwise prefer to perform these work items with its own forces.

C. Providing interested DBEs with adequate information about the plans, specifications, and
requirements of the contract in a timely manner to assist them in responding to a solicitation.

D. (1) Negotiating in good faith with interested DBEs. It is the bidder's responsibility to make a
portion of the work available to DBE subcontractors and suppliers and to select those portions of the work
or material needs consistent with the available DBE subcontractors and suppliers, so as to facilitate DBE
participation. Evidence of such negotiation includes the names, addresses, and telephone numbers of
DBEs that were considered; a description of the information provided regarding the plans and
specifications for the work selected for subcontracting; and evidence as to why additional agreements
could not be reached for DBEs to perform the work.

(2) A bidder using good business judgment would consider a number of factors in negotiating with
subcontractors, including DBE subcontractors, and would take a firm's price and capabilities as well as



contract goals into consideration. However, the fact that there may be some additional costs involved in
finding and using DBEs is not in itself sufficient reason for a bidder's failure to meet the contract DBE
goal, as long as such costs are reasonable. Also, the ability or desire of a prime contractor to perform the
work of a contract with its own organization does not relieve the bidder of the responsibility to make good
faith efforts. Prime contractors are not, however, required to accept higher quotes from DBEs if the price
difference is excessive or unreasonable.

E. Not rejecting DBEs as being unqualified without sound reasons based on a thorough
investigation of their capabilities. The contractor's standing within its industry, membership in specific
groups, organizations, or associations and political or social affiliations (for example union vs. non-union
employee status) are not legitimate causes for the rejection or non-solicitation of bids in the contractor's
efforts to meet the project goal.

F. Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as
required by the recipient or contractor.

G. Making efforts to assist interested DBESs in obtaining necessary equipment, supplies, materials,
or related assistance or services.

H. Effectively using the services of available minority/women community organizations;
minority/women contractors' groups; local, state, and Federal minority/women business assistance
offices; and other organizations as allowed on a case-by-case basis to provide assistance in the
recruitment and placement of DBEs.

V. In determining whether a bidder has made good faith efforts, you may take into account the
performance of other bidders in meeting the contract. For example, when the apparent successful bidder
fails to meet the contract goal, but others meet it, you may reasonably raise the question of whether, with
additional reasonable efforts, the apparent successful bidder could have met the goal. If the apparent
successful bidder fails to meet the goal, but meets or exceeds the average DBE patrticipation obtained by
other bidders, you may view this, in conjunction with other factors, as evidence of the apparent successful
bidder having made good faith efforts.

Appendix B to Part 26—Uniform Report of DBE Awards or Commitments and Payments Form



INSTRUCTIONS FOR COMPLETING THE UNIFORM REFORT OF DBE AWARDS OR COMMITMENTS AND
FAYMENTS
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811 Of all prime contrcts awarded this reparting persod, calculars
the pgregniags poing to DBEEs. Divide the dollar omount in stem
B{C) by the dollar amount in item B{A) bo derive this peroentage.
Round percentage to thy meamest tomth.

DANTE Beers WA FMIY are derivied i Bhe sune way as jbems S84
BlI), ¢xcept thal thess aaleulations ahauld be baded oo subconkracts
rather then prie contreesa,  Unbike primees comtracts, which may
anly be awanded, sbconiveets may be eaher awarded or commitiad

1A )-11i0). For all DEEs awarded prime contracts and awarded or
coenmitied subcontracts as indicated in 8{Cp(0} and S{CpR(D), break
the duta dows furtber by total doller smount #= well as the pamber
al all comtrpcts poing e gach ecthnie grosp a well as 80 non-
mimonity women, The “Dihe™ cotepory imckodes those [HAFL wha
are nof members of e | gitively  disnd ped  pronpEm
already listed, bot who are determéned eligible far the DHE progrem
an an individual basss {eg. a Caucasian male with 2 disahilite).  The
TOTALS vahee in UNED) should equal she sum of %{C) plus 9%, and
similardy, the TOTALS valug im 110H} shonld cqual the suns of B0
plus WY, Codamn | should anly B Glled oul if this repart 35 doe
im Devember |, as indicated in #em 5. The valses for this column
are derived by shling the valacs reponted in colemn Hin vour st
report with the values reponied in this seoond repwT.

12(A). Mrovide the ol pumber of prme contrecs complecsd
during this reponing perod that kad Boce Consciows goale  Rece
Conscipus contracts ame those with coniract goals or snocher Race
Consciows measure.

12{). Provide the total dollar vahee of prime coneracts compleeed
thi= reporiing pericd that had Pace Conscioas goals.

120 Provide te otal dollar amownt of DBE participation on ali
Eece Copcious prime coetracts completed this réporting period
thet wag secessary nmee the contrsct gaals on them This applies
anly v Race Consclous prinss conirees

12{[¥. Provide the actal ol DBE panicipation in dollars oo the
rice conscious prime contracis completed thas reparing peried.

15ER OF all the prime contracts completed this reporting period,
galculate the persentape of DBE paticipation.  Dvide the acial
woral ey smount i 12000 by the wtal dedler valoe provided s
1Z{B) 5o derve iz peroenbape, Rowmd oo o nearest Gl

15 AR THER hems 13ARLAE) are denved in the same manner as
items VM AMENE), cocep these figores should be based on Hace
Meutml prime coninces (ie. those with no Tae CONSCAYNS MEsIR).

l&[A] 14E). Cakulate the totals for each cobamn by adding the
race conscivus and newtral figures provided in vach row above.

15. Mame of the Aothored Representative proparing thes forme
16, Signatare of the Authorased Represenialivg,

17, Phome momber of e Aussormed Repeesamstive.

18, Fax number of the Amhorized Represemative.

“Subrmit yeur complonsd repeet e yeur Regiosal e Div sien Ofice.




ELE T =] .w_._

RIS B 1L

EO L =IE T
PTG [ APUAE L

TR REY parmaTy |
i ity gl AG SRmueng Gl

] BEL FL
P .| mImHy KT EL
|
| Py
unnedoy o
a0 1ML [Em||E) (RS} (FIE 188y 2 PAIEAWNS BI2ENUCT palErhing. BIENUDS
in slsuening | wonRianed 30 M0L | pIpeaN UHRdDNE 390 [ J0 BNE, JE [BI0) Bl |0 JB AN
3 0 a [F] ®
{
|
T
| Gl poaind | jaumy page |
L oETWLOL | Sumedss | dned e | E_m :Ei: _Mﬂ_u_.n_. ,IF_H_E | weopewy | vesewy | veapswy |
puZ-weRh | L | Ruegen [T ey | uesgng | OOEN | Swuedsi | e
T LT R
.E..!. H 5 3 5 = B g v
- T —
i |
| 1
|’ _.
| =aa [ LT |siegop} (1aqus) {simop|
| m smipp [LETH] [ennal | snomeucs | SNOISEUCD | Legunul {RaBgan]
| Mo | eoUsERq | RoR4UsESO | AIRHSIAC | 99RW) 5330 E=[=h] ==k Jeeunsy
| efEseg | 00 B o ey | oo ey oy ey o |emay oo [ma) ol mEeg ol e Y MY
; : _ i g m T g = E ot I S "
[ — |
r 4 e T T Y % |RGE) [RLnEgy aaey S |ROS) BACASSUTT ROEY TR IR0 (eusy
e oSy ﬂarﬂ.ﬂ_
podey fEnuny vy [ | _
0 “ideset pidy poped sob o Sag anp podey || I Ten-L o S aeqh g sing A podey | ] PO B poday m_
PRISaNg ot AL A 7 - i T ST T L T mm
., U S ko g} simoungy us..m_
| |
oGy opuaR g d | | Wod [ | (R oG Afue 1S 0] P |

«lLA0Y SIUL N0 Guiil) U0 SLOaag 0] 1eUS SUCTEINIIG0) GU) &) Jajl i,

SLNIWAYd ONV SINIALIWNOD HO SAHVAMY 380 40 LHO4FH WHOHINA
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Appendix C to Part 26—DBE Business Development Program Guidelines

The purpose of this program element is to further the development of DBES, including but not limited
to assisting them to move into non-traditional areas of work and/or compete in the marketplace outside
the DBE program, via the provision of training and assistance from the recipient.

(A) Each firm that participates in a recipient's business development program (BDP) program is
subject to a program term determined by the recipient. The term should consist of two stages; a
developmental stage and a transitional stage.

(B) In order for a firm to remain eligible for program participation, it must continue to meet all
eligibility criteria contained in part 26.

(C) By no later than 6 months of program entry, the participant should develop and submit to the
recipient a comprehensive business plan setting forth the participant's business targets, objectives and
goals. The participant will not be eligible for program benefits until such business plan is submitted and
approved by the recipient. The approved business plan will constitute the participant's short and long term
goals and the strategy for developmental growth to the point of economic viability in non-traditional areas
of work and/or work outside the DBE program.

(D) The business plan should contain at least the following:

(1) An analysis of market potential, competitive environment and other business analyses estimating
the program participant's prospects for profitable operation during the term of program participation and
after graduation from the program.

(2) An analysis of the firm's strengths and weaknesses, with particular attention paid to the means of
correcting any financial, managerial, technical, or labor conditions which could impede the participant
from receiving contracts other than those in traditional areas of DBE participation.

(3) Specific targets, objectives, and goals for the business development of the participant during the
next two years, utilizing the results of the analysis conducted pursuant to paragraphs (C) and (D)(1) of
this appendix;

(4) Estimates of contract awards from the DBE program and from other sources which are needed
to meet the objectives and goals for the years covered by the business plan; and

(5) Such other information as the recipient may require.

(E) Each participant should annually review its currently approved business plan with the recipient
and modify the plan as may be appropriate to account for any changes in the firm's structure and
redefined needs. The currently approved plan should be considered the applicable plan for all program
purposes until the recipient approves in writing a modified plan. The recipient should establish an
anniversary date for review of the participant's business plan and contract forecasts.

(F) Each participant should annually forecast in writing its need for contract awards for the next
program year and the succeeding program year during the review of its business plan conducted under
paragraph (E) of this appendix. Such forecast should be included in the participant's business plan. The
forecast should include:

(1) The aggregate dollar value of contracts to be sought under the DBE program, reflecting
compliance with the business plan;



(2) The aggregate dollar value of contracts to be sought in areas other than traditional areas of DBE
participation;

(3) The types of contract opportunities being sought, based on the firm's primary line of business;
and

(4) Such other information as may be requested by the recipient to aid in providing effective
business development assistance to the participant.

(G) Program participation is divided into two stages; (1) a developmental stage and (2) a transitional
stage. The developmental stage is designed to assist participants to overcome their social and economic
disadvantage by providing such assistance as may be necessary and appropriate to enable them to
access relevant markets and strengthen their financial and managerial skills. The transitional stage of
program participation follows the developmental stage and is designed to assist participants to overcome,
insofar as practical, their social and economic disadvantage and to prepare the participant for leaving the
program.

(H) The length of service in the program term should not be a pre-set time frame for either the
developmental or transitional stages but should be figured on the number of years considered necessary
in normal progression of achieving the firm's established goals and objectives. The setting of such time
could be factored on such items as, but not limited to, the number of contracts, aggregate amount of the
contract received, years in business, growth potential, etc.

(1) Beginning in the first year of the transitional stage of program participation, each participant
should annually submit for inclusion in its business plan a transition management plan outlining specific
steps to promote profitable business operations in areas other than traditional areas of DBE patrticipation
after graduation from the program. The transition management plan should be submitted to the recipient
at the same time other modifications are submitted pursuant to the annual review under paragraph (E) of
this section. The plan should set forth the same information as required under paragraph (F) of steps the
participant will take to continue its business development after the expiration of its program term.

(J) When a participant is recognized as successfully completing the program by substantially
achieving the targets, objectives and goals set forth in its program term, and has demonstrated the ability
to compete in the marketplace, its further participation within the program may be determined by the
recipient.

(K) In determining whether a concern has substantially achieved the goals and objectives of its
business plan, the following factors, among others, should be considered by the recipient:

(1) Profitability;

(2) Sales, including improved ratio of non-traditional contracts to traditional-type contracts;
(3) Net worth, financial ratios, working capital, capitalization, access to credit and capital,
(4) Ability to obtain bonding;

(5) A positive comparison of the DBE's business and financial profile with profiles of non-DBE
businesses in the same area or similar business category; and

(6) Good management capacity and capability.



(L) Upon determination by the recipient that the participant should be graduated from the
developmental program, the recipient should notify the participant in writing of its intent to graduate the
firm in a letter of notification. The letter of notification should set forth findings, based on the facts, for
every material issue relating to the basis of the program graduation with specific reasons for each finding.
The letter of notification should also provide the participant 45 days from the date of service of the letter to
submit in writing information that would explain why the proposed basis of graduation is not warranted.

(M) Participation of a DBE firm in the program may be discontinued by the recipient prior to
expiration of the firm's program term for good cause due to the failure of the firm to engage in business
practices that will promote its competitiveness within a reasonable period of time as evidenced by, among
other indicators, a pattern of inadequate performance or unjustified delinquent performance. Also, the
recipient can discontinue the participation of a firm that does not actively pursue and bid on contracts, and
a firm that, without justification, regularly fails to respond to solicitations in the type of work it is qualified
for and in the geographical areas where it has indicated availability under its approved business plan. The
recipient should take such action if over a 2-year period a DBE firm exhibits such a pattern.



Appendix D to Part 26—Mentor-Protégé Program Guidelines

(A) The purpose of this program element is to further the development of DBESs, including but not
limited to assisting them to move into non-traditional areas of work and/or compete in the marketplace
outside the DBE program, via the provision of training and assistance from other firms. To operate a
mentor-protégé program, a recipient must obtain the approval of the concerned operating administration.

(B)(1) Any mentor-protégeé relationship shall be based on a written development plan, approved by
the recipient, which clearly sets forth the objectives of the parties and their respective roles, the duration
of the arrangement and the services and resources to be provided by the mentor to the protégé. The
formal mentor-protégé agreement may set a fee schedule to cover the direct and indirect cost for such
services rendered by the mentor for specific training and assistance to the protégé through the life of the
agreement. Services provided by the mentor may be reimbursable under the FTA, FHWA, and FAA
programs.

(2) To be eligible for reimbursement, the mentor's services provided and associated costs must be
directly attributable and properly allowable to specific individual contracts. The recipient may establish a
line item for the mentor to quote the portion of the fee schedule expected to be provided during the life of
the contract. The amount claimed shall be verified by the recipient and paid on an incremental basis
representing the time the protégé is working on the contract. The total individual contract figures
accumulated over the life of the agreement shall not exceed the amount stipulated in the original
mentor/protégé agreement.

(C) DBEs involved in a mentor-protégé agreement must be independent business entities which
meet the requirements for certification as defined in subpart D of this part. A protégé firm must be certified
before it begins participation in a mentor-protégé arrangement. If the recipient chooses to recognize
mentor/protégé agreements, it should establish formal general program guidelines. These guidelines
must be submitted to the operating administration for approval prior to the recipient executing an
individual contractor/ subcontractor mentor-protégé agreement.



Appendix E to Part 26—Individual Determinations of Social and Economic Disadvantage

The following guidance is adapted, with minor modifications, from SBA regulations concerning social
and economic disadvantage determinations (see 13 CFR 124.103(c) and 124.104).

SocCIAL DISADVANTAGE

I. Socially disadvantaged individuals are those who have been subjected to racial or ethnic prejudice
or cultural bias within American society because of their identities as members of groups and without
regard to their individual qualities. Social disadvantage must stem from circumstances beyond their
control. Evidence of individual social disadvantage must include the following elements:

(A) At least one objective distinguishing feature that has contributed to social disadvantage, such as
race, ethnic origin, gender, disability, long-term residence in an environment isolated from the mainstream
of American society, or other similar causes not common to individuals who are not socially
disadvantaged,;

(B) Personal experiences of substantial and chronic social disadvantage in American society, not in
other countries; and

(C) Negative impact on entry into or advancement in the business world because of the
disadvantage. Recipients will consider any relevant evidence in assessing this element. In every case,
however, recipients will consider education, employment and business history, where applicable, to see if
the totality of circumstances shows disadvantage in entering into or advancing in the business world.

(1) Education. Recipients will consider such factors as denial of equal access to institutions of higher
education and vocational training, exclusion from social and professional association with students or
teachers, denial of educational honors rightfully earned, and social patterns or pressures which
discouraged the individual from pursuing a professional or business education.

(2) Employment. Recipients will consider such factors as unequal treatment in hiring, promotions
and other aspects of professional advancement, pay and fringe benefits, and other terms and conditions
of employment; retaliatory or discriminatory behavior by an employer or labor union; and social patterns
or pressures which have channeled the individual into non-professional or non-business fields.

(3) Business history. The recipient will consider such factors as unequal access to credit or capital,
acquisition of credit or capital under commercially unfavorable circumstances, unequal treatment in
opportunities for government contracts or other work, unequal treatment by potential customers and
business associates, and exclusion from business or professional organizations.

II. With respect to paragraph I.(A) of this appendix, the Department notes that people with
disabilities have disproportionately low incomes and high rates of unemployment. Many physical and
attitudinal barriers remain to their full participation in education, employment, and business opportunities
available to the general public. The Americans with Disabilities Act (ADA) was passed in recognition of
the discrimination faced by people with disabilities. It is plausible that many individuals with disabilities—
especially persons with severe disabilities (e.g., significant mobility, vision, or hearing impairments)—may
be socially and economically disadvantaged.

[ll. Under the laws concerning social and economic disadvantage, people with disabilities are not a
group presumed to be disadvantaged. Nevertheless, recipients should look carefully at individual
showings of disadvantage by individuals with disabilities, making a case-by-case judgment about whether
such an individual meets the criteria of this appendix. As public entities subject to Title 1l of the ADA,
recipients must also ensure their DBE programs are accessible to individuals with disabilities. For



example, physical barriers or the lack of application and information materials in accessible formats
cannot be permitted to thwart the access of potential applicants to the certification process or other
services made available to DBEs and applicants.

EcoNoMIC DISADVANTAGE

(A) General. Economically disadvantaged individuals are socially disadvantaged individuals whose
ability to compete in the free enterprise system has been impaired due to diminished capital and credit
opportunities as compared to others in the same or similar line of business who are not socially
disadvantaged.

(B) Submission of narrative and financial information.

(1) Each individual claiming economic disadvantage must describe the conditions which are the
basis for the claim in a narrative statement, and must submit personal financial information.

(2) [Reserved]

(C) Factors to be considered. In considering diminished capital and credit opportunities, recipients
will examine factors relating to the personal financial condition of any individual claiming disadvantaged
status, including personal income for the past two years (including bonuses and the value of company
stock given in lieu of cash), personal net worth, and the fair market value of all assets, whether
encumbered or not. Recipients will also consider the financial condition of the applicant compared to the
financial profiles of small businesses in the same primary industry classification, or, if not available, in
similar lines of business, which are not owned and controlled by socially and economically disadvantaged
individuals in evaluating the individual's access to credit and capital. The financial profiles that recipients
will compare include total assets, net sales, pre-tax profit, sales/working capital ratio, and net worth.

(D) Transfers within two years.

(1) Except as set forth in paragraph (D)(2) of this appendix, recipients will attribute to an individual
claiming disadvantaged status any assets which that individual has transferred to an immediate family
member, or to a trust, a beneficiary of which is an immediate family member, for less than fair market
value, within two years prior to a concern's application for participation in the DBE program, unless the
individual claiming disadvantaged status can demonstrate that the transfer is to or on behalf of an
immediate family member for that individual's education, medical expenses, or some other form of
essential support.

(2) Recipients will not attribute to an individual claiming disadvantaged status any assets transferred
by that individual to an immediate family member that are consistent with the customary recognition of
special occasions, such as birthdays, graduations, anniversaries, and retirements.

(3) In determining an individual's access to capital and credit, recipients may consider any assets
that the individual transferred within such two-year period described by paragraph (D)(1) of this appendix
that are not considered in evaluating the individual's assets and net worth (e.g., transfers to charities).

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35559, June 16, 2003]



Appendix F to Part 26—Uniform Certification Application Form

INSTRUCTIONS FOR COMPLETING THE DIEADVANTAGED BUSINESS ENTERFRISE (DEE)
FROGRAM UNIFORM CERTIFICATION APPLICATION

KOTE: I veu rosguire sditions] specy fer any quistion is this application, pleas: stesch additional seeets or coples & nesded,

s wach attachid shedt'capy the ivcisem and number of this applicaties fo wiich i refers.

taking ary 1o indi

Section 1 CERTIFICATION INFORMATION
A PrioniCiber Certifications

Check the appropriate hox irdicating for which
program your firm is carrently certified. [ you are
nlready cerlifizd 25 2 DRE, mdicatz in the approprate
box the nome of the cerifying agency that hos
previously cemified your firm, and slso imdicate
whether wour Hirm s mﬂﬁ an onsite visig, IF
your firm has already undergone an onsile
wisitireview, imdicate the most recent date of that
review and the state UCP that condectid the review.
NOTE: I your lirm 15 currently certifiod under the
SEA's Bla) and'vr SDB progrums, you miy nwl bave
10 comglete (ks application. You should contact vour
stale UCT ta find owt about a streamlined application
process for firms that are already certified under the
fila) and 520 progrums,

Prior/ther Applications and Privileges

Indicale whether your fin ar any of the persors listed
has ever withdmwn an application for 2 DRE program
ar an 5HA 8ia) or SIH program, or whether any have
ever heen demied cenifieation, decemafied. debarred.
suspended. or had bidding prvilepes donied or
meslrpctied by gy statle or local agency or Federal
entily. IF your snswor i v, indicale tho date of such
actian, wentify the name of the agency, and explain
Fualky the nabure of the action in the space provided.

Fection 2: GENERAL INFORMATION
A, Comtnce Informatinn

0y Sie the name and ile of the [rorsoi winn will
serve ag yous firm's primary confact ander this
applicalson.

(23 Slake the legal mame of vour firm, as mdicated m
your finms Arsls of Incorponation or chaser.

(3 State the primary phores mumber of vour fma.

[y State o secondary phome number, i any.

153%  Stabe your finn's fox musber, il any.

(63 Slate your firm's or your conlecl person's email
aldress.

[Ty Stale your finn's website address, if ony.

(% Sinte the street address of your firm (ie, the
phsical location of ils offices — pog a post office
box mldress)

(% Siate the mailing address of vour firm, if it is
aifferzm frem vour fim's steeet aibdress,

HBusiness Profile

(1% In the bax provided, briefly doseribe the primaery
‘business am professional activities in which your
firm enpages.

{2} Stnle the Federal Tax 1D number of your finm =
provided an your firm's fiked tnx revors, i yoo
heve ane, This coubd also be the Sockal Seearity
mumber oof the swner of your finm,

{3) Samte the dove on which your firm was officially
calablmEbad, 48 staned movour lem's Artickcs of
Iscoaparaloin or charler.

[4) State the date om which you andfor ench other
owmer bk pacnership of the fm,

[5) Check the appropriate box thet describes the
manner in which you and epch other owner
nequired ganership of your firm. IF vou checked
“Oher,” explam m the space provided.

(6] Check ik appropriate box that indicaies whether

wour firma 15 “lor prodil.”

MUOTE: 1f you checked “Mo,” then you do MOT

ypalify for the DBE program amd therefore do not

need to compleie the resd of s spplication. The

DBE program requites all participating firms be

for-profit enterprises.

Check the spprapriste box that describes (be legal

form of ownership of your firm, s indicated in

your firm's Artichks of Incorporatios or charter,

I e checked “Chher,” bricfly cxplain in the

space provided

{#) Check the approprisie bea that indicstes wheiher
wvour Tirew has over existed ander different
ownership, & dilferent type of ownership, or a
dalVerent name. If you checked “Yes” specify
which and briefly explain the circumstnces in
Lhe space provided.

(% Indicate in the spoces provided how many
emplayees your firm kas, specifying the namber
of employess whe work on a full-time and pari-
time basis,

{10} Specify the wanl gross receipis of your fiom for
ench of the past thees yoars, as dechired an your
[irna"s filed kax retems.

Refotionslips with Other Businesses

{1y Check the appropriate box thal imdicates whether
your firm is co-locoted ab any of ils basiness
locations. or wheiber vour firm shares a
elephone nansher(s), 2 post affice box, any pffce
space, a yard, warshouse, ather facilitbes, any
equipment, ar any office staff wiith mmy other
husiness, coganizobion, o entity of any kisd, 10
you answered “Yes " ihen specify the mame of
the other firmis) and brsfly expladn e nanne of
b shared facilitess or other wems o the space
provided.

{2y Cheek the appriogriabs box el indicates whether
@l pricsent, ar al ary tima i the past:

{a) Yuour [irm bas been a sabsidiary of amy other
dirm;

{b) Your firm comsisted of 2 partnership in
which ame or mare of the partners s sther
firms;

(e} Your firm has owned any pereentage of any
oiber fim; snd

{dy Your firm has had any subdidanes af its
oW,

13} Chexk the appropriote box that indicales wihether
any ather firm has ever had an ownership inberest
in wour firm

ir



() 11 your answensd “Yies™ bo any of the gaestons m
(2 Wa)-{d} or {3), identify the name, address and
type of business for each,

Immmediate Family Member Businesses

Check the appropriate box that mdicates whether omy

of your mmmediate famly members own or manage

another company. An “smmedizte family member” &=
any persen who is vour father, mother, hushand, wife,
somn, daughter, lronker,  sister, grandmother.
grundfuther, grandion. prarddsughler, mother-in-law,
ar father-in-law, I you answered "Yes," provide the
name of cach relative, your relstonshap io them, the
name of the company they vwn or manage, the type of
buginess, ard whether they own or manage the
COmpany.

Section 3 (IWNERSHIP

Idemtify all individuals or hobling compamkes with any
vwnership interest in yowr firm, providing the
informntion requested below (if your firm hes more
tham ane swner, provide completed copies of this section
for each sdditional awnerj:

Ao

Backgronnd Information

{11 Give the name of the samer,

{2y Ssare bisher tithe or posiven within youar flem,

{3} Give has'her home phooe number.

{4)  Htare hisher home (street) address,

{5) Check the appropriate box that indicates this
awmer s gender.

{4} Check the appropriate box that indicates this
wwnaer’s ethrieily (chock all hal apply). 1 you
checked “(Hher,” specily this owner's ethnic
gmup-'iu,f-;‘.nrilg.I mol oiberavise listed,

{7} Check the appropriate box w indicate whether
this cwner i a U_S. citiven.

(8} 1 whis owner 5 ned o LLE, citizen, cheek the
appropisaie box thal indscales whether tlas owner
15 & lawhully admatied permanent resident.  IF this
awner I8 neither a LLS. citizen ner a lawfully
almatted permsanent resadent of the US, then this
awner is MOT elipihle for conification a5 o DRE
owner.  This, however, does not necessarily
disgqualify your firm sliogeiber from the DBE
program 1 another owner 15 a LS. cilizen or
Towiually admitled permanent resident and meeis
ihe program's other qualifying requiremsents,

vwmership Inferest

(1} State the nomber of years during which this
awner has besn an owner of your firm

12y Inclicate the doliar value of this ewner's inatial
imvestment b0 acquite an ownership interest in
your firm, broken down by cash, real esiaie,
equipmend, anddor other mvestment.

{3y Siade the percentaye of ol ownership control of
yorur i thar this owner posesses,

{4y Siabe the familal relationship of this owner Lo
ech ather awner of your firm,

{5) Indicaie the number, percemiage of the total,
class, date scgured, and method by which this
aaner acquired histher shares of siock in your
firm.

(6} Check the approgriate box that mdicates wheiber
this owner performs A manogement orF
supervisery function for any other business. 17
you checked “Yes,” siate the nome of the piher
basiness and this cwner's funetion o tlle held in
Ul business.

17} Check the npproprisde box that indicntes whether
this owner owns or works for any other firmis)
thal has any relationship with your firme [ you
checked "Yes," identify the name of the nther
business and this owner's function or titke held in
bl business, Briefly descnbe the nabare of the
husmess relationship in the space provided.

Disadvaniaged Statas

MOTE: You only need to complete this section for

cach owner that is applying for DBE qualification

(Le-, for each owner who is elaiming to be “socially

and  economically disadvamtaged™ amnd whose

wwnership interest is to be counted toward the
control and %1% ewnership requirements of the

DEE program)

{11 Indicate in lhe space provided the total Personal
Met Worlh (FMW) of each owner who is applying
for DBE qualificatson. Use the PMNW calculator
lorme at the end of this application Lo compule
each owner’s PRW,

{2) Check the sppropriate box that indscaies whether
any frust ks over been created for the bemefin of
this disadvaniaged owner. ¥ yeu onswersd
“Yes,” bricfly cxplain the materc, history,
purpose, and current value of the tresiis)

Section 4 CONTROL
A Identily your firm's Officers asnd Board of

Mrirectors:

(1) In the space provaded, state the name, title, dae
ol appomtment, ethnicity, and gender of each
afficer of your firm,

{21 Im the space provaded, state the name, ttle, date
of appoiniment, cthnicity, amd gender of cach
individunl serving on your firm’s Board of
Directors,

(31 Check the appropriate box that indicates whatber
any of your firm's officers and'or directors listed
ahove perform 2 management or supervisary
function for any other business. 1 you asswered
“Y¥es,” identify each person by nome, hisher titke,
the name of the other business in which ahe ia
inviolved, and hister fmmethon pecfommed ikt
olher hasiness.

{41 Check the J[IflT\lJ“,II'iDI:E tsnx that inddicades whether
any of vour firm's offbcers and'or directors lswed
abeve own or work for any ather firmis) thal has
o relationship with your Airme 17 you answered
s iﬂtn[lf}' the mame al the firm, e olTeer
ar director, and the nature of his'her business
relniionshiap with that odber firm.

Idemtily vour firm's managemen! persommel {ly

name, title, ethnicity, ond pender) who control yoar

firma im he Following areas;



i1y Making financial decisions on vour Gom's bekall,
inchuding ihe soquisibon of linos of cradit, suncty
homds, supplies, eic.;

Xy Estimating and biddimg, mcludimg cabonlation of
cnst estimates, hid preparation and subomsion;

{3y Mepotiating and coniract execution, inchuding
participation m aity of your firm®s negolsisons
il execuling coalracls on vour finn"s behalf,

%) Hiring and/or fring ol management persormet,

including  interviewing  and  condacting
performance evalstions;
{53y Field/Production  speralions  supervasion,

inclading site supervision. schedulmg, project
Managemsnt services, cic.;

() Office management:

(T} Markeiing and sales;

(&) Parchnsing of majar cquipment;

(%) Signing company checks (far any purpesels and

(b Conchecting any other finencial imrsactions on
youer Finm's behalf nod otheroize fisted.

{81y Check the approprinte box that mdicaies whether
any of the persens lsted in (1) throwgh (10)
shove perform a menagement or supervisory
function for any other business. If you answered
“Yios,” ilenilily ench person by mame, hisher title,
e namw of the other business in widch e is
itvelved, and has/her fuscton performsed i that
ulber bosiness.

(1Z) Check the appropriale box that mdicstes whether
any of the persons listed i {1p throcgh {10
hove o ar work for any other firm(s) that bas
2 telntipnship with vour firm. I vou answerex]
“¥es," pdentify the nones of the finm, the name of
the person. mwd the neiwre of his®er business
relationship with thal cther firm

ldicate your frm's inventory in the fallowing

calegorive:

iy Eguipgament
Hate the dvpe, make amd model. and carrend
dollar value of cach piece of equipment beld
azmil'or used by your firm.  Indicate whetber coch
piece is sither gwned or leased by your fmm.

{2} Vehicles
Hate the type, make amd model, and carrem
dellar value of cach meier vehicle held and'or
wsed by vour firn.  Indscate whether each vehacle
is either owned or leased by your fiom,

i3y Odfiee Space
Sante the strees addness of cach affice space held
anidlor used by wour fitm. Indicase whether your
fiem ownd or besses the offiee spaee and the
current didlar value of that propery o is lesse

{dy Slorage Space
Samie the stireot sddmess of each stoeape space held
mnib'or used by wour firm. Imdicate whetber your
firm owns ar leases the siorage space and the
current dodlar wnlue of that property or its lemse.

Teaes your firm rely om ony other fiem for

management functkons or employee payrodl?

Cleck the approprinie box that indicates whether your

firm relies on amy other firm Ffor managememl

fanctions o7 for emploves payroll, If you answered

E.

“¥es," boofly explain the nabare of that reliance and
the extent to which the olher firm carries oul such
fiamitions.
Finnrcinl Informstian
i1y Barkirg Information
fah Siane the name of yous fimy's bank.
{b) State he mam phone mosber of vour Gm's
bk braneh
{5} Staba the sddress of vour Frm”s bank branch.
{2} Bomdmg Informatim
{a)  Slabe vour fizm™s Bender Mumber.
{b) Sate lhe nzme of youor firm's bend agerd
andior broker.
{c)  State vour agent s'broker's phone number.
fcd) Sinke vour apent’shroker's address,
{2} Sintz yoor firm's bomding limids (in dolbrs),
specifving both the Agareante and Project
Limils
Identify all soorees, amounts, and porposes of
maeney Inaned o your flrm, iaclading the names of
persons or firms sccuring the lean, if ather than the
listed nwmer:
State the name and address of esch source, the name
of the person securing the loan, the origimal delisr
amount and the current balancs of cach loan, sl the
prurpizi lor whach each loan was madi @ your G
Li=t 2l ¢omiribution: or translers ol assets foTrom
vour firm and tofrem any of its owners aver the
past twa years:
Indicate in the spaces provided, the typc of
contribition ar asset ihat was transferred, §is current
dallor volug, the persan or firm from whom it was
transfemed, the persom of finm o whom it was
tramsferred, the relatomship between the two persons
andlor fiaine. and the dabe of s tranater
List emrrent lisemses' pocmits held by any onner or
emnplives of your firn
Lot the name of cach peraon i your lrm who holds a
professiomal lroense ar permal, the type of hicense ar
permit, the expiration date of the permil or license,
and the license/permit namiber and isswing $tate of tha
license or permal.
List the three largest contracts completed by vour
firm in the past three years, if amy.
List the name of each owmer or contracior For =ach
comiract, the name amd locotion of ihe projects under
each comiracd, the tvpe of work performed on each
comtract, and 1he dollar value of cach contract,
List the three largest active jobs en which vour
firen is eurrently working.
For esch active job Hesed, state il name of the prime
comtracior gnd the project awmber, the locsson, the
type of work performed, the project st date, the
anticipared completion date, and the dollar value af
the contract

AFFIDAVIT & SIGNATURE

Carzfielly read the stinched affidavit m fis enlirety.
Fill an thee requuimed infomnatson for ench blank space,
and sign and date the affidavit in the presence of 5
Modory Pubdic, whi must then notanize ibe forme



MSADVANTAGED BUSINESS ENTERPRISE PROGRAM
49 CF.R. PART 26

UNIFORM CERTIFICATION APPLICATION

BRoabialr FOR APPLICAHTS

o Should I apply?
o Is your firm at least 51%-0wned by a socally and economically disadvaniaged
individuakis) who also controls the firm?
a1z the dsadvantaged owner a ULS. citizen or lawlully admitted permanent resident of the
s
o Is your firm a small bisiness that meets the Small Business Administration’s (SBAs) size
standard angd docs not exceed 51742 million in gress annual receipts?
@ 1% your finm organized as a for-profit business?
=y Ifyouanswersd 7Yes" to all of the questions above, vou may be eligible to
participate i the 1.5, DOT DBE program.
@ Is there an casier way (o apply?

If o are currently certified by tse SBA ax an 8(a) and'or SDB firm, you may be eligible for a streamlined
certification application process, Under this process, the certifing, agency to which you are applying wall
Scepl Your cuirent ShBA :’.':|:5:-|i.c:|I|1’:-||. Mkﬂgt in lien of :‘1:L_||.|iri|:'|g oL Lo fill put and subeit this foem.
MOTE: You must still meet the requirements for the DBE progrom, incleding undcr]__l.oing an an-sile

review,

kil Be sure to
ol this for

attach all of the required documents listed in the Documents Check List af the end

m with your completed application.

g Where can I find more information?

a

LS. DOT - hitposdbuweb.dotzoyibusiness/dbeindexhim] {ihis site provides useful links 1w
the rules and regulations governing the IMEE progrsm, gquestsons and answers, and other
pertinent information)

SBA — bt Dwww . niag. poy nines (provides o Gsting of NAICS codes) and

htipsrwewew shagovsire idex nble fire. bhtml (provides a listing of MAICS codes)

49 CFR Part 26 (the rules and rehmlatlans eoverning the DBE program}

Under Sec. 26107

of 4% CFR PJ;II.'I 26, dated February 2, 1999, if at any time, the Department or a recipient has

reason o believe that any person or (i has waillfully and knowingly provided incorrect information or made
false sintements, the Deparl:rn.i.:nl mury imttiste suspension or debsrment proceadimys agmnst the person or firm
under 49 CFR Part 29, Governmentwide Debarment and Suspension {nonprocurement) and Governmentwide
Regquirements for Drug-free Waorkplace {grants), ke enforcement action under 49 CFR Part 31, Program Fraud
und Civil Remedies, pmadior refer the matter 1o the Department of Jnstee for crimanal prosecution umler 18 LULS.C.
¥, which prohibits false statements in Federal programs. _

Papga 1 af &




Section |: CERTIFICATION INFORMATION
A Prior/Other Certiflcations

| 1= your firm currently certified for | JDBE | Name of certifying agency: i

| amy of the following programs? {

| {1 Yes, check apprapriaie boxfes)i Has vour firm's state UCP conducted an on-site visit?

1

;L Yoz, on foor State: O Mo

1 A &a) | @STOP! If vou checked sither the Bla) or ST box, vew may not

| T snn | beve o complete this epplication. Ask your state UCE about the
strearnlined application process under the SBA-DOT MOLL

B. Prior/Other Applications and Privileges .
| Has your firm (under any name) or any of its cwners, Board of Directors, officers or management personnel, ever
withdrawn an application for any of the programs listed abeve, or ever been deniesd certification, decertified, or
| debarved or suspended or otherwise had bidding privileges denied or restricted by any state or local agency, or
| Federal entity?
OYes,om (/7  ONo
If Yes, identify State and name of state, local, or Federal agency and explain the neturs of the action:

Section 2: GENERAL INFORMATION

A Contact Information

| (1) Contact person and Tithe: {2y Legal narme of firm:
{31 Phone #: [ (4) Other Phone #: TisiFan ]
| {1 E-mail: [ (70 Website (i bave onel:
| (&) Srreet address of firm (Ne PO, Soxl: ity Ly Paresh: Seate: i
|
L — - e e R e gy
| 19 Mailing address of firm (i differensy: City- CosanityParish: Saae: Zig:
1
1. Husiness Profile
i {1 Dreseribe the p'rim:l.r:,' wetivities af e firmn: {2) Federal Tax TD) g awy):
i
|
| {3) This firm was established on ! ! (43 I'We have owned this fom sanee: ! !
;{5] Method of acquisition jefect ol thar apmi
| O Srted new business O Bought existing business  Olnherited business O Secured concession
Lo Merger or congolidation O Crher fexplain)

{6 Is your firm “for protit™ O Yes O Mo | @ STOP! [fyour firm is NOT for-profit, then yoa do NOT qualify
i for this program and do WOT need o Gl out this application.
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(T} Toype of figmn gebeck aff da appli
0 Sole Propnetorship

Partnership

Corporalion

Limited Lisbility Parnership

Lamnated Liability Comporation

Joint Venturs

Onheer, Dieseribe:

Coo0ooo

(&) Has your firm ever exisied under different ownership, a different type of ownership, or a different name?
D Yes Mo
1§ ¥ es, explain:

(9 Mumber of corployecs: Full-linse Farttime Total

(10} Specify the gross receipts of the firm for the last 3 years: Year Total receipts $ _
Year Totnlreceipts ¥
Year Total receipts &

C. Relationships with Other Businesses

(1) 15 your firm co-located ot any of its business locations, or does it share a telephone suniber, PO, Bo, office
spaee. vard, warchouse, facilities, equipment, or office staff. with any other business, organization, or entity?
A Yes OMo

If Yes, identify: Other Finn's name:
Explain mature of shared facilites:

(23 At prosent. or ad any time inthe | (2) been o subsidiary of any other fom? O Yes ONe

past, lag your fiem: (b} consisted of a parinership in which one or mere of the partners are other
firms? D ¥es ONo
{c}) owned any percentage of any other firm? A ¥es dNo
{d} kad any subsiduries? Wes Mo

{3} Has sy other fire had an owaeiship iotesest in your fsin sl pregent o alany bme m the past? O %es O Mo

14 If you answered “Yes" w any of the questions in (2a)-{d) anilior (33, wdentify the follownyg for each farac
i sheis, aeededl:
MNums fuddress lvpe of Buginess

F

1

. Immediate Family Member Bosinesses

Do amy of vour immediate family members own or manage another company? O Yes O No
If Yea, then st faach axtne shevts, i meeded)
L.

)
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Section 3: OWNERSHIP

Tdentify all individuals or holding companies with any ownership interest in your flrm, providing the
information reguested helow [ more dhan ome ouner, atiack sepavane sheers for sock edditiona owmerit

A Background Information

i1} Namg: N L | 3) Home Phone #:

(4} Home Address sirest amd anmber); City: State: Zipe

(5) Gender: T Male O Female {6} Ethnic group mmMip (Check ofi vt apply: )

{71 US. Citizen: 3 ¥es D No gi@l _— ':'u;l":f“;m hs Q Native Amecican

(31 Lawfully Admitted Permancat Resident | 3 Ouier fomeciiy R

OYes Mo —

B. Crovnership Interest

(1} Mumber of years as owner: a | (2 Initiod investment Tvpe Dollar Valye

.E-}. Percentage owneds to scquire ownership Cash 5

{4} Faamitiad relattonship to other owners: interest in firm: Real Estate §
Equipment 5
Chbier i

(5} Shares of Stogk;  Munber Percentage Chisg Lagte gequirgd Method Acquired

(6] Dhoes this owner perfonn & management or supervisory function foe any other busmess? O Yes O No
If Yes, ddentify: b of Busines: Fiunshon Title :

.{?] Thowes this owner own of work Tor any other firm{s) that hag a relationship with this fiom (e g ceae uﬁu;l'nmrlm'_
shared afice space, finaecin! frvesimenty, eguipment. feares. perrnese ihavieg, oic 1 Yes Mo

I Vs, identify: Mame of Basines:  FunctonTis ) B
Malgre of Busingss Reatoaship
. Disadvantaged Status — NOTE: Complete this section only for esch owner applying for DBE gualification

(e, Fior each owner claiming o be socially and eoonpmigally dissdvantagmed)

{11 What i3 the Persomal Met Worth (PNW) of the owner(s) applying for DBE quali fcation? jLse ana avach e
Periwnal Mot Worel cafeulacor foem or e ond of this applicanion, afack sddlfonad sheots if mare thaw ome owmer v applpdugi

-ii-]_l:lz_s.z_ny trust been created for the banefit of thes disadvantaged ownen(s)? O Yes O Na
IFYes. m:p'lain fmdiach adhnicmn! sheets ("meedenk
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A,

Section 4: CONTROL.

Identify vouar firm's Officers & Board of Directors 77 add)y,

space s required, anach a separate sheetl:___

e Wame Tithe | Date Appointed Ethnicity | Gender
| ‘f,'ﬂ""““ o | |
o T
Company '%_ T — 1
(di
e} o
ety —
Direciors ...'l:'l_...._. — B -
I 1
o i
] I “.,

business? L Yes D Mo
IMYes, identify for sach: Person:

Title:

e m A

131 Tho any of the persans listed in (1) andiar (2} above perionm: & mansgement ar sugervisary funcann for any sher |

Business:

Function:

{43 Do any of the persans hsted (1) and'or (2} above own or work for any other firmis) that kas a relationship with
this firm (e owmership inerev, shared office saece, finoncial frvesments, equipmont, leases, pevsomsel staring, erc)? 0 Yes O No

IFYes, wdentify for esch; Finn Mame:

Manre of Busingss Rebationship:

Persan:

It Identify your firm’s management personnel whe control your firm in the following areas 47 mare than
I pereiws, ol o sepavanle sheelh [
Name Title | Ethicity | Gender
(1) Financial Decisions a | ‘i
{rvspaneibiliny fie acquieiion of fiver of 0 T
creekl surely bonafep. sunpies et B
{2) Estirating and bidding a. 1 .
b |
{31 Megotiating amd Contragt .
Execution . - .
{4) Hiring/firing of management a.
personnel h. )
(5) Field Production Operations | a. 1 )
| Supervisor i b. |
{6 Dffice management la L |
b. I A |
Ty Marketing/Sales a I B _L
.
{83 Purchasing of maper N
cquipment b,
(93 Awthorized e Sign Company | o o
| Checks (for any purpose) b o
7107 Authorized to make [a I
| Fimancial Transactuos | b I
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{11} Do any of the persons Listed in (1) throagh { 10) above perform i management or supervisory function for any
other busmess? 0 Yes O No

If Yes, identify for each: Person: Tithe:
Basi ' Fumction:
{12} Do any of the persons listed in (1) through (10} above own or work for any other firm({z) that has a relationship
with this fimm (s.p., owmership iesresn, shaved affice space, i !t , Egui} Jeween, pernned sharirg, are.?
I ves D MNo
If Yes, identify for ench: Firm Name: Person:

Mabare of Business Relationship:

. Indicate your firm's inventory in the Fllrwing catepories (aitach additiowsl sheers if needed):

{1} Equipment
Type of Equipment MukeMaodel Current Value | Owned or Leased? |

{n}
]
{eh

{2) Yehicles

 Typeol Yehicl  MukeModel T Current Valne | Owned or Leased? |
{al | i
|
1
i
|
]

& —_— R
(<)

{3 Oifies Space

StreetAddress | Owneed or Leased? | Current Value of Property or Lease
tal
it
(#)___Storage Space
Street Address Orwned or Leased? | Cuorrent Value of Property or Lease
{a1)
k) -
m. Does vour firm rely on any other Grm e mansgement functicns or employee payroll? O Yes O No
If Yes, explomi ' ' ' ' T
E.___Finoncial Information
(1) Banking Information:
(a) Name of bank: (b1 Phone Moo {0 o
{c) Address of bank: City: Slate: i

Pape tof &



[_E!En-d:_ng Information: If vou hsve bonding capagity, whentify:

(1) Bnder MNo:

(k) Mame of agentbroker ~ __ (c)PhoneMo:i ) .
(d} Address of apanthroker: __ Citw St Zips
| () Bonding limit: Aggregate limit 3 Project fimit §
F. Identily all saurces, amounts, and purposes of money loaned to yvour firm, including the names of any
.. persons or firms securing the loan, if other than the listed owner: S
Name of Source Address of Source Mame af Person Original Current Parpose of Lsan
Securing the Loan Ammusumt Balance
1.
5 S
G, List all contributions or transfers of assets to/Trem your firm and to/from any of its swners over the
past two Years (aitech saditional sheets if needed):
Contrilation Assei Dollar Value From Whom To Whom Relationship Date of i
| Tramsferred | Transferred | | Wransfer |
1. i
2,
S
H.

T

i sty 1Y

dod):

List current licenses/permits held by any owner andior employee of vour firm (o g, conmrerar, argineer,
arglifec, sle Matiach

Manme of License/Permit Holder Type of LicensePermit Expiration | License Number
Ihate and State
1.
2
i
I. List the three largest contracts completed by your firm in the past three years. if any:
Mame of MNameLocation of Type of Work Performed Dollar Value of
OwneriContractor Project e Comtract
1.
Z
i
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A

List the three largest active jobs on which your firm s corrently working:
Wame of Prime Location of Type of Work Project Anticipated Dallar
Contractor and Project | Project Start Date | Completion Value of
Number Dhate Coniract
B
A
i

Page B af &




DRE UNIFORM CERTIFICATION hﬁhl&lﬂ'rlﬂﬁ SUPPORTING DOCUMENTS CHECKLIST
Tn arder bo complete your application for DBE certification, you must attack copies of all of ihe Tellowing
documents as they apply to vou and your firm. )

Al icanits

Work experience resumes (include places of ownership/employment with cormesponding dates), for
all owners amd officers of your firn

Personal Fusancial Statement {fonm available with this application}

Personal tax retums for the past three years, if applicable, for each owner claiming disadvantaged
stabus

Your firm's tax returmns {gross receips) and all related schedules for the post three years
Documented proof of contribwtions used w acquire ownership for each owier (e.g.. borh sides of
cancelled clecks)

Your firm's signed loan agresmenils, secuiity agreements, and bonding forms

Iescriptions of all real estate (incheding office/storage space, ete. ) ownedleased by your firm and
documented proof of owmershipisigned leases

List of equipment leased and signed lease agreements

List of construction conipment ancior vehicles owned amd stlesproof of owoceship

Documnented proof of any transfers of assets to/from your finm snddor o/ from any of Us owners over
the past two years

Year-end balance sheets and income stlements fur the past three yvears (or Jife of [T, i less fan
three yearsy, a new business mwst provide a carent balance sheet

All relevant licenses, license renewal Torms, permitz, and haul authorty forms

IXBE and SBA #(2) or SDB certifications, denials, and/or decertifications, if applicabde

Bank authorization and sigrasey cards

Sehedule of salarics (or ether compensation or remuneration) pad 1o all officess, mansgers, owners,
aralfor direstors of the finn

Trust agreements held by any owner clamnng disadvantaged status, if any

Paripership or Joint Venture

[m] Original and any amended Partnership or Foint Venture Agreaments

Corporation or LLC

Difficial Articles of Incorposation {signed by e state official)

Bath sides of 1l corporve stock certificates and vour firms stock transter ledger
Shareholders” Agrecment

binatas of il stockholders and board of disectors meetings

Corporate by-laws and any amemdments

Corporate bank resolution and bank signature ciards

Oficial Certificate of Formation and Operating Agreement with any amendments {for LLCs)

O oo 0O ODOC OO OO0 Co o

= vodouoo

%

kg [eli]
Documented proof of ewnership of the company
Insurance agreements for cach truck owned or operated by vour fimm
Title(s) and registzation certificate(=) for each truck owned or operated by your fimm
List of .5 DOT numbers for each truck ovened or operated by your finm

Praof of warchouse ownership or lease
List of product lines casried
List of distribution equipment ownesl andior leased

COQ0= CcCUOLC

MOTE: The specilic state UCP to which you are applying may have additional required
documents that you must akso supply with your application. Contact the appropriate
certifying ngency to which yvou are applving to find out if more is required.

)



AFFIDAVIT OF CERTIFICATION
Thiz form must be sigred and notarized for gach owner upon whick disadvaniaged status i3 relied.

A MATERIAL OR FALSE STATEMENT OR OMISSION MADE IN CONNECTION WITH THIS
APPLICATION IS SUFFICIENT CAUSE FOR DENIAL OF CERTIFICATION, REVOCATION OF A
PRIOR APPROVAL, INITIATION OF SUSPENSION OR DEBARMENT PROCEEDINGS, AND MAY
SUBJECT THE PERSON ANIVOR ENTITY MAKING THE FALSE STATEMENT TO ANY AND ALL
CIVIL AND CRIMINAL PENALTIES AVAILABLE PURSUANT TO APPLICABLE FEDERAL AND

STATE LAW,

1 {full name printed). swear or affirm under penalty of law that T am

(titled of applicant firm ~ (firrn name) and that T have read and
undderstood all of the guestions m this application and that ol of the foregoing information and statements submutted
in this application and 15 astachoents and supporting dosuments are true and correct to the best of my knowledge,
aind that all responses to the guestions are Tull and complete, omittng no matenial informatien. The responses
include all material information necessary to fully and sccurately identify and explain the operations, capabilities
and pertinent history of the named firm as well as the ownership, control, and affiliations thereof.

| recognize that the information submitted in this application is for the purpose of inducing certification approval by
a govemnment agency, [ understand that o government agency may, by means 1t deems appropriate, determine the
accuracy and trah of the statemenis in the application, and 1 aothorize such ageney to contact any entity named
the application, and the named firm’s bonding companies, banking mstitutions, credit agencies, contractors, chents,
and other certifying agencics for the purpose of verifying the information supplied and detesmining the named
firm’s eligibiliry.

I mgree to submit to government andit, examination and review of books, records, documents and files, in whatever
form they exist, of the named firm and its affiliates, inspection of its place{s) of business and equipment, and (o
permit wterviews of 15 prineipals, agents, and employess. | undersiand that refusal to permit such inguiries shall
b grrounds for demal of certification,

I awarded a contract oo subcontract, | agree 1 promptly and directly provide the prime contractor, if any, and the
Drepartment, recipient agancy, or federal funding agency on an ongeing basis, current, complete and accurate
information regarding (1) work performed on the project; (2) payrents; and (3) proposed changes, if any, to the
foregoing arrangements.

1 agzree 1o provide written notice to the recipient agency or Unified Certification Program (UCP) of any material
change n the infonmation contamed i the ongmil spphication within 30 calendar days of such change (.o,
owenership, address, telephone number, etc. )

1 acknowledge and agree that any misrepresentations in this application o in records periaining 10 a contract or
subcontract will be grounds for terminating any contract or subcontract which may be awarded; denial or
revocation of certification; suspension and debarment; and for initiating action winder federal andior siate law
concerning false staternent, traud or other applicable offenses.

I certity that I am a socially and economically disadvantaged individual who is an owner of the above-referenced
firrn seeking ceriheation as & Dhsadvantaged Business Enterprise (DOE). In support of my application, [ certify
that 1 am a member of ene or more of the following groups, and that | have held myself out as a member of the
gronpls) (eirele all thae apply):

Feinale Black Amencin Hispanic Amerncan
Wative Amencan Asnam- Pacific Amencan
Subcontinent Asian Ametican

Oither (specify)



I certify that T am socially disadvaniaged becanse | have been subjected 1o racial or ethnie prejedics or cultural bias,
or have suffered the effects of discoimination, because of my identity as a member of one or more of the groups
identified above, withouwt regand 10 my individual gualines.

I further certify that my personal net worth does not exceed £750,000, and that | am economically disadvantaged
because my ability o compete m the free emerprse system has been impared due 10 dimimished capual and credit
opporiunities as compared o others in the same of similar line of business who are not socially and economically

disadvantaged.
I declare under penalty of perjury that the imformation provided in this application and supponing documents 13 rue
and corveet.
Executedon  (Date)
Signature
(DBE Applicant)
NOTARY CERTIFICATE

(B

[68 FR 35559, June 16, 2003]
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